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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seqg.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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VAUGHN-GRIFFIN PACKING COMPANY. AMA Docket No. 
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(No. 11,026) 


In re VAUGHN-GRIFFIN PACKING COMPANY. AMA Docket No. 
F&V 913-1. Decided February 3, 1967. 


Application for interim relief denied 


Mr. Donald S. Dawson, of Dawson, Griffin, Pickens & Riddell, Washington, 
D. C., and Mr. Charles E. Davis, of Fishback, Davis, Dominick & Trout- 
man, Orlando, Fla., for petitioner. 

Mr. Harry Platnik for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


DENIAL OF INTERIM RELIEF 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
January 30, 1967, attacking the validity of, and action under, 
Order No. 913, issued pursuant to the act and regulating the 
handling of grapefruit grown in the Interior District in the State 
of Florida. The petition constitutes a broad attack upon the valid- 
ity of the order, but, basically, petitioner’s complaint herein is 
with reference to, and was caused by, its prorate base under the 
order which, in turn, determines the allotment of grapefruit which 
petitioner may handle when volume regulation is in effect there- 
under, which prorate base and allotment were assigned to peti- 
tioner by the agency which administers the contested order.' 
~ 2, Under the order a prorate base is established for each handler or applicant therefor. 
Whenever the Secretary has fixed the quantity of grapefruit which may be handled during 
any week, each handler’s allotment of such quantity ‘‘shall be that portion of the total quantity 
fixed by the Secretary which, expressed in terms of percent, is equal to the percentage that 


such applicant’s prorate base is of the aggregate of the prorate bases of all such applicants.” 
(See section 913.44 of the order). 
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Petitioner also filed a document which constitutes, at the least, 
an application for interim relief from the operation of the dis- 
puted order during the pendency of a decision on the merits, in 
which it claims, in part, that it would suffer irreparable injury 
in the absence of such relief. Respondent filed an answer to the 
application for interim relief February 2, 1967. 


Petitioner’s allegation of irreparable injury is based in reality 
on the alleged fact that it picked approximately 15,000 boxes of 
grapefruit during the week of January 23, 1967, anticipating the 
shipment thereof during the week of January 30, 1967, and that 
on January 27, 1967, it was notified that its allotment was 1,365 
boxes of grapefruit for the week of January 30, 1967, when 
volume regulation was to be in effect (See 32 F.R. 1034). While 
a showing of irreparable damage is a condition precedent to the 
granting of interim relief (see e.g., /n re Beatrice Foods Co. et al., 
13 A.D. 769 (1954) ; In re Babcock Dairy Company, et al., 8 A.D. 
7 (1949)), such a showing is not the sole requirement for such 
relief.2 To be successful in the application for interim relief, as 
in the case of a motion for a preliminary injunction, petitioner 
must convince the deciding authority that there is a reasonable 
certainty that it will succeed at the final hearing, that is, on the 
merits. Madison Square Garden Corporation v. Braddock, 90 F.2d 
924 (3d Cir. 1937) ; Atlantic & Gulf West Coast v. United States, 
90 F. Supp. 554, 555 (S.D.N.Y. 1950) ; Merchant Truckmen’s Bur- 
eau of New York v. United States, 16 F. Supp. 998, 999 (S.D.N.Y. 
1936). In Hall Signal Co. v. General Ry. Signal Co., 153 Fed. 907 
(2d Cir. 1907), the court stated this requirement as follows, at 
page 908: 


It is a cardinal principle of equity jurisprudence that a pre- 
liminary injunction shall not issue in a doubtful case. Unless 
the court be convinced with reasonable certainty that the 
complainant must succeed at final hearing the writ should 
be denied. 


2, We are not hereby conceding that petitioner has established that it shall suffer irreparable 
harm absent interim relief. In fact, such is not the case. The order itself contains mechanisms 
whereby petitioner may overship its allotment or borrow allotments and, of course, the order 
does not regulate the handling of grapefruit for processing and in other outlets. Further, 
any harvested grapefruit controlled by petitioner in excess of its allotment and which peti- 
tioner does not wish to dispose of in other than fresh channels may be stored for subsequent 
shipment when volume regulation is not in effect. Unharvested grapefruit may be stored on 
the trees. In addition, it should be stated at this point, perhaps, that interim relief may not 
be appropriate herein for the further reason that petitioner’s alleged predicament, to a great 
degree, appears to be the result of its own action in disregard of possible regulation rather 
than the result of regulation under the act. Cf. In re Choate Farms, et al., 25 A.D. 148 (1966). 
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We are unable, on the basis of the matters before us, to deter- 
mine “with reasonable certainty” that the petitioner “must suc- 
ceed at final hearing.” Cf. In re Griffin & Brand of McAllen, Inc., 
24 A.D. 239 (1965) ; In re J. W. Joyce, et al., 24 A.D. 754 (1965) ; 
In re Choate Farms, et al., 25 A.D. 148 (1966). At this prelim- 
inary stage of the proceeding and upon the limited inquiry ap- 
propriate at this time, it is concluded that petitioner’s right to a 
favorable decision on the merits is too much in doubt to warrant 
the granting of interim relief. Cf. Atlantic & Gulf West Coast v. 
United States, supra, at p. 555. To doubt is to deny. Madison 
Square Garden Corporation v. Braddock, supra, at p. 927. 


Moreover, in view of the delicate balance of supply and demand 
for grapefruit, the direct relationship of supply to the price 
thereof, the need to avoid market gluts, especially during the 
months of heaviest production, and the extreme price fluctuations 
resulting from such market condition, the fact that the shipment 
of a relatively few carloads of grapefruit in excess of market de- 
mand has weakened the market and depressed prices, and the 
difficulty of reestablishing a reasonable price level for grapefruit, 
as demonstrated by the decision of the Secretary preceding the 
issuance of the order and on which it was based (30 F.R. 14274 
and 30 F.R. 13448), we have serious doubt whether the applica- 
tion for interim relief would be granted, in any event, because 
of the probable adverse effects upon the producer and public 
interest of the interim relief requested. See, e.g., In re Mills Dairy 
Products, 19 A.D. 1 (1960) ; In re Crescent Creamery Co., 11 A.D. 
693 (1952). Cf. Yakus v. United States, 321 U.S. 414, 440-44 
(1944) ; Virginian Railway Co. v. System Federation, 300 US. 
515, 552 (1937) ; Bay Petroleum Corporation v. Corporation Com- 
mission of Kansas, 36 F. Supp. 66 (D.Kan. 1940). 


Accordingly, petitioner’s request for interim relief is denied 
and the application is dismissed. 
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In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLI- 
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Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondents are now 
operating under an order issued on June 22, 1966 (25 A.D. 820), 
authorizing assessment of the current temporary schedule of rates 


and charges to and including February 29, 1968, unless modified 
or extended by further order before the latter date. 





On January 5, 1967, a petition was filed on behalf of the re- 


spondents requesting authority to modify, as soon as possible, 
the current temporary schedule of rates and charges in certain 
respects. Notice of the petition and its contents was published 
in the Federal Register on January 17, 1967 (32 F.R. 470), and, 
although interested persons were afforded an opportunity to in- 


dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Consumer and Marketing 


Service, by its attorney, filed an answer recommending that the 


petition be granted, and that the order to be issued remain in 
effect to and including February 29, 1968, unless modified or ex- 
tended by further order before that date. 


Since the parties are agreed, the respondents are authorized 


to modify the current temporary schedule of rates and charges 
as requested in the petition filed on January 5, 1967, and to assess 
such current schedule, as so modified, during the life of this order. 


The respondents, who must prepare for and be ready to comply 


with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 


less than five days after their date. Undue delay in making this 


order effective may adversely affect the marketing of livestock. 


Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date 


of signature and remain in effect to and including February 29, 


1968, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 
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(No. 11,028) 


In re CLAYTON H. PuGH. P&S Docket No. 3766. Decided February 
1, 1967. 


Failure to pay when due—Advances—Drafts—Records—Insolvency— 
Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease 


and desist from failing to pay when due the full purchase price of 
livestock purchased in commerce, failing to reimburse when due agents 
who use their own funds in payment of livestock purchased on his order 
and failing to honor drafts issued pursuant to his instructions for live- 


stock purchased, ordering him to keep records that fully disclose all 


transactions in his business and suspending him as a registrant under 
the act for a period of 6 months and thereafter until no longer insolvent. 


Miss Eva S. Reifenberg for complainant. 
Mr. Charles F. Forsyth, of Fleming and Forsyth, Erie, Kan., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 


plaint filed on December 9, 1966, by the Acting Director, Packers 


and Stockyards Division, Consumer and Marketing Service, 
United States Department of Agriculture, charging respondent 
with violations of the Act and the regulations promulgated there- 


under (9 CFR 201.1 et seq.), hereinafter referred to as the regu- 
lations, and charging that the financial condition of respondent 
does not meet the requirements of the Act. 


Respondent filed an answer on January 13, 1967, in which he 
admits the jurisdictional allegations of the complaint, neither 


admits nor denies the remaining allegations, waives oral hearing 


and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on al! allegations contained 
in the complaint. Complainant has filed a recommendation that 


the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Clayton H. Pugh, hereinafter referred to as the respond- 
ent, is an individual whose address is 21 South Larson, Chanute, 


Kansas. 







































(b) Respondent was at all times material herein: 
(1) engaged in the business of buying and selling live- 
stock in commerce for his own account; 


(2) engaged in the business of buying livestock in com- 
merce on a commission basis; and 


(3) registered with the Secretary of Agriculture to buy 
livestock in commerce as a market agency and to buy and sell 
livestock in commerce as a dealer. 


2. The following livestock markets were, at all times material 


herein, posted stockyards subject to the provisions of the Act: 
McKinley-Winter Livestock Commission Company, Inc., stock- 
yard, Dodge City, Kansas; Oakley Livestock Commission Com- 
pany stockyard, Oakley, Kansas; Coffeyville Stockyards, Coffey- 
ville, Kansas; Pryor Livestock Commission Company stockyard, 
Pryor, Oklahoma; Farmers Livestock Auction, Inc., stockyard, 
Springdale, Arkansas; Fredonia Livestock Sale Co., Inc., stock- 
yard, Fredonia, Kansas; Crawford County Livestock Auction 
stockyard, Van Buren, Arkansas; and Fort Smith Stockyards, 
Fort Smith, Arkansas. 


— - nT S—(— 


3. Respondent’s current liabilities exceed his current assets. 
As of October 15, 1966, respondent had current liabilities totaling 
$526,661.09 and current assets totaling $83,956.98, resulting in 
an excess of current liabilities over current assets of $442,704.11. 


4. Respondent, on or about October 3, 1966, in connection with 
his operations as a dealer, purchased 122 heifers in commerce } 
at the McKinley-Winter Livestock Commission Co., Inc., stock- 
yard, for a total of $31,399.60, and failed to pay when due the 
full amount of the purchase price of such heifers. 


5. In order to pay for the livestock purchased at the McKinley- 
Winter Livestock Commission Co., Inc., stockyard, as set forth 
in finding of fact number 4, supra, Jon Maynard, an agent of re- 
spondent acting pursuant to his instructions, drew a draft on re- ) 
spondent’s bank account at the Bank of Commerce, Chanute, 
Kansas, payable to the McKinley-Winter Livestock Commission 
Co., Inc., in an amount based on the purchase price of such live- 


a Q 
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stock, and such draft was returned unpaid by said bank because 
respondent failed to accept such draft. 

6. Respondent, on or about the dates and in the transactions set 
forth below, purchased livestock in commerce through an agent, 


Jim Sargent, Van Buren, Arkansas, who used his own funds to 


pay for such livestock, and failed to transmit or deliver to such 
agent, when due, the amount of the purchase price of the live- 
stock. 


Date No.of Posted Stockyard 
1966 Head Amount Where Purchased 
10-3 7 $ 743.20 Crawford County Livestock Auction 
10-4 48 6,896.62 Fort Smith Stockyards 
9-29 88 10,484.89 Fort Smith Stockyards 


7. Respondent, on or about the dates and in the transactions set 
forth below, purchased livestock in commerce through an agent, 
Harvey Maxwell, Fredonia, Kansas, who used his own funds to 


pay for such livestock, and failed to transmit or deliver to such 
agent, when due, the amount of the purchase price of the livestock. 


Date No. of Posted Stockyard 

1966 Head Amount Where Purchased 

9-24 298 $36,144.93 Pryor Livestock Commission Com- 
pany 

9-23 141 17,650.40 Farmers Livestock Auction, Ine. 

9-24 151 17,477.70 Fredonia Livestock Sale Co., Ine. 

9-28 257 28,341.25 Pryor Livestock Commission Com- 
pany 

9-28 150 20,000.00 Pryor Livestock Commission Com- 
pany 


8. Pursuant to respondent’s instructions, and in order to obtain 
payment for the livestock purchased as set forth in findings of 
fact numbers 6 and 7, supra, Jim Sargent and Harvey Maxwell 
drew drafts on respondent’s bank account at the Bank of Com- 
merce, Chanute, Kansas, in amounts based on the purchase price 
of such livestock, and such drafts were returned unpaid by said 
bank because respondent failed to accept such drafts. 


9. Respondent, during the period from September 1. 1966, 
through October 1, 1966, failed to keep accounts, records and 
memoranda that fully and correctly disclosed all transactions in- 
volved in his business as a market agency and dealer in that re- 
spondent during said period (1) did not have (a) a general ledger 
of accounts showing assets, liabilities, income, expenses, and net 
worth, (b) an accurate and up-to-date cash receipts and disburse- 








114 PACKERS AND STOCKYARDS ACT, 1921 


Cite as 26 A.D. 111 


ments journal, (c) an accurate and up-to-date accounts receivable 
ledger, (d) an accounts payable ledger, (e) a record of checks 
issued, and (f) a record or list of outstanding checks; and (2) did 
not make or make and retain monthly reconciliations of his bank 
accounts. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact number 


3 hereof, respondent is insolvent within the meaning of the Act 
(7 U.S.C. 204). 


By reason of the facts set forth in finding of fact number 4 
hereof, respondent has willfully violated section 312(a) of the 
Act (7 U.S.C. 213 (a)) and section 201.43(b) of the regulations 
(9 CFR 201.43 (b) ). 


By reason of the facts set forth in findings of fact numbers 6 
and 7 hereof, respondent has willfully violated section 312(a) of 
the Act (7 U.S.C. 213(a)) and section 201.45(c) of the regula- 
tions (9 CFR 201.43(c)). 


By reason of the facts set forth in findings of fact numbers 5 
and 8 hereof, respondent has willfully violated section 312(a) 
of the Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in finding of fact number 9 
hereof, respondent has willfully violated section 401 of the Act 
(7 USS. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) failing to pay, 
when due, the full purchase price for livestock purchased in com- 
merce; (2) failing to reimburse, when due, agents who use their 
own funds to pay for livestock purchased in commerce pursuant 
to respondent’s order; (3) failing to accept or failing to make 
funds available to pay drafts issued by him or by others pursuant 
to his instructions in payment for livestock purchases made by 
him in commerce. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
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business as a market agency and dealer in commerce, including 
(a) a general ledger of accounts showing assets, liabilities, in- 
come, expenses and net worth, (b) a cash receipts and disburse- 
ments journal, (c) an accounts receivable ledger, (d) an accounts 
payable ledger, (e) monthly reconciliations of his bank accounts, 
(f) a record of checks issued, and (g) a record or list of outstand- 
ing checks. 


Respondent is suspended as a registrant under the Act for a 
period of six months and thereafter until he demonstrates that he 
is no longer insolvent. When respondent demonstrates that he is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating such suspension after the six month 
period. 


This order shall become effective on the sixth day after service 
hereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 11,029) 


In ve ED WAREHAM, JR.; and FRED MANSCHRECK AND C. D. 
SOUTHERN, d/b/a PITTSBURG COUNTY LIVESTOCK COMMISSION 
COMPANY. P&S Docket No. 3703. Decided February 3, 1967. 


Financial aid to dealer—Fictitious transactions—Suspension of 
registration of Manschreck and Southern—Consent 


Respondents Manschreck and Southern consented to the issuance of an order 
requiring them to cease and desist from financing livestock operations 
of others by means of fictitious transactions or through any other de- 
ceptive means, issuing drafts, checks and invoices in connection with 
fictitious livestock transactions and causing false entries to be made in 
their records or in records of other persons subject to the act and sus- 
pending them as registrants under the act for a period of 15 days. 


Mr. Ronald D. Cipolla for complainant. 
Mr. Joe Stamper, of Antlers, Okla., for respondents Manschreck and 
Southern. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 13, 1966, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging that respondents violated 
the Act and the regulations promulgated thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations, in vari- 
ous respects. 


On December 16, 1966, respondents Fred Manschreck and C. D. 
Southern, d/b/a Pittsburg County Livestock Commission Com- 
pany, hereinafter referred to as respondents Manschreck and 
Southern, filed an amended answer in which they admit the juris- 
dictional allegations of the complaint, neither admit nor deny the 
remaining allegations set forth in the complaint, waive oral hear- 
ing and the report of the Hearing Examiner, and consent to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations set forth in the complaint. 
Complainant has recommended that the order consented to by re- 
spondents Manschreck and Southern be issued against said re- 
spondents. 


FINDINGS OF FACT 


1. Respondents Manschreck and Southern, partners, doing busi- 
ness as Pittsburg County Livestock Commission Company, whose 
address is P. O. Box 59, Union Stockyards, McAlester, Oklahoma, 
are now, and were at all times material herein, registered with 
the Secretary of Agriculture as a market agency, to buy and Sell 
livestock in commerce on a commission basis, and as a dealer, to 
buy and sell livestock in commerce for their own accounts. Re- 
spondents Manschreck and Southern were at all times material 
herein, engaged in the business of a dealer and a market agency 
within the meaning of the Act. 


2. Respondents Manschreck and Southern, on or about the 
dates and in the transactions set forth below, and in divers similar 
transactions during the period from on or about January 5, 1963, 


through on or about March 1, 1965, engaged in an unfair and 
deceptive practice or device in commerce, in that pursuant to an 
arrangement, agreement or understanding between said respond- 
ents and another registrant under the Act, respondents on the one 
hand and said other registrant on the other hand, purportedly 
bought from and sold livestock to each other, when in fact no 
livestock were bought or sold, and in connection with such fictiti- 
ous purchases and sales issued checks or drafts which purportedly 
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represented the proceeds of such purchases and sales. Such trans- 
actions were entered into for the purpose and with the effect of 
financing the livestock dealer operations in commerce of respond- 
ents Manschreck and Southern and said other registrant, by 
transferring funds between the bank accounts of said persons. 


No. of 
Head of 
Livestock 
Purportedly 
Date Bought and Amount Amount 
1965 Sold of Draft of Check 
January 22 52 $4,829.81 
re 25 68 6,328.45 
” 25 61 5,897.55 
Pe 26 34 $4,328.35 
™ 27 58 5,789.21 
” 27 64 6,342.32 
* 28 98 8,961.34 
- 28 82 7,834.67 
o 29 46 4,738.29 
February 2 33 2,580.66 
° 3 67 5,233.09 
4 91 8,124.29 
o 5 83 7,847.01 
5 92 8,239.48 
4s 6 85 7,461.19 
= 7 55 4,516.03 
i 9 87 6,964.39 
” 9 71 5,864.21 
” 9 61 5,382.36 
oP 11 80 6,891.30 
” 12 47 4,231.09 
- 12 42 4,185.12 
a 16 97 8,576.15 
- 16 61 5,681.04 
. 18 69 7,248.82 
™ 19 63 5,238.97 
= 19 37 3,641.73 
Re 22 69 6,813.02 
” 24 76 6,921.14 
” 25 79 7,125.78 
” 26 55 4,691.16 
a 26 39 3,245.18 
wi 27 46 5,872.31 
March 1 63 4,918.01 


3. Respondents Manschreck and Southern, in connection with 
the transactions referred to in Finding of Fact 2 herein, made 
entries in their accounts, books, and records indicating that they 
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had purchased livestock from or sold livestock to said other 
registrant, and with reference to their purported sales of live- 
stock issued sales invoices to said other registrant which repre- 
sented that they had sold livestock to said registrant, when in fact 
no such livestock were purchased or sold. Copies of said sales 
invoices were made a part of the accounts and records of respond- 
ents Manschreck and Southern and said other registrant. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 and 3 
herein, respondents Manschreck and Southern have willfully 
violated sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 
221). 


Inasmuch as respondents Manschreck and Southern have con- 
sented to the issuance of a specified order and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondents Manschreck and Southern shall cease and desist 
from: (1) entering into any arrangement, agreement, or under- 
standing with any other person or persons for the purpose or 
with the effect of financing the livestock operations, in commerce, 
of any person or persons by means of fictitious purchases or 
sales of livestock or through any other deceptive means; (2) 
drawing drafts on any person or issuing checks to any person 
purportedly for the sale or purchase of livestock in commerce 
when in fact no such livestock have been sold or purchased; (3) 
issuing sales invoices purportedly for the sale of livestock in com- 
merce when in fact no such livestock have been sold; and (4) 
making or causing to be made, false or incorrect entries in their 
books, accounts, and records, or in the books, accounts, and records 
of any person subject to the provisions of the Act. 


Respondents Manschreck and Southern are suspended as regis- 
trants under the Act for a period of 15 days. 


Copies hereof shall be served upon the parties and this order 


shall become effective on the sixth day after service hereof on the 
respondents. 
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(No. 11,030) 


In re EMIL ALINIKOFF, d/b/a HARRY ALINIKOFr’s SON. P&S 
Docket No. 3752. Decided February 6, 1967. 


Packer—Failure to pay when due—Cease and desist—Consent 


Resp >ndent consented to the issuance of an order requiring him to cease and 
desist from failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 

Wr. Gerald P. Summers for complainant. 

Mr. Herbert L. Winkler, of Winkler, Danoff, Lubin and Toole, Wilkes- 
Barre, Pa., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
and notice of hearing filed on November 8, 1966, by the Director, 
Packers and Stockyards Division, United States Department of 
Agriculture, charging respondent with violations of the Act and 
the regulations promulgated thereunder by the Secretary of Agri- 
culture (9 CFR 201.1 et seq.), hereinafter referred to as the regu- 
lations. 


Respondent filed an answer on January 27, 1967, in which he 
admits the jurisdictional allegations of the complaint and notice 
of hearing, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, and 
consents to the issuance of a specified order with findings of fact 
and conclusions, for the purpose of this proceeding only, based 
on all allegations contained in the complaint and notice of hear- 
ing. Complainant has recommended that the order consented to 
by respondent be issued. 


FINDINGS OF FACT 


1. (a) Emil Alinikoff, d/b/a Harry Alinikofi’s Son, hereinafter 
referred to as the respondent, is an individual with his principal 
place of business located at Wilkes-Barre, Pennsylvania. 
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(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein, was a 
packer within the meaning and subject to the provisions of the 
Act. 


2. The following named stockyards, hereinafter referred to as 


the stockyards, are now, and were at all times mentioned herein, 
posted stockyards subject to the provisions of the Act: 


Name of Stockyard Location 

Carlisle Livestock Market, Inc. Carlisle, Pennsylvania 
Lebanon Valley Livestock Market, Inc. Fredericksburg, Pennsylvania 
Montour Livestock Market, Inc. Danville, Pennsylvania 

Silver Springs Livestock Market, Inc. Mechanicsburg, Pennsylvania 
York Livestock Market, Inc. York, Pennsylvania 


3. Respondent, during the period from February 8, 1966, 


through June 14, 1966, in connection with his operations as a 
packer, purchased livestock in commerce, at the stockyards for 
slaughter purposes, and in respect to 51 of such purchases, 
amounting to a total of $224,334.14 and involving 1,163 head of 


livestock, respondent failed to pay, when due, the full purchase 
price of the livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 


respondent has engaged in and used an unfair practice in com- 
merce, in violation of section 202(a) of the Act (7 U.S.C. 192(a)) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 
Inasmuch as complainant has recommended that the order con- 


sented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


This order shall become effective on the first day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 11,031) 


In re LESLIE GARRISON & SON, INC. d/b/a LEWISTON LIVESTOCK 
MARKET. P&S Docket No. 3769. Decided February 6, 1967. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 


desist from engaging in business under the act without being bonded as 
required by the act and the regulations issued thereunder. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on December 20, 1966, by the Director, Packers and Stock- 


yards Division, United States Department of Agriculture, charg- 
ing that the respondent violated certain provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations. 

On January 23, 1967, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither ad- 


mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. 


Complainant has filed a recommendation in which it is stated 
that the respondent is now in compliance with the bonding re- 
quirements of the Act and the regulations and in which the com- 
plainant recommends that the cease and desist order consented 


to by respondent be issued. 


FINDINGS OF FACT 

1. (a) Leslie Garrison & Son, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at Lewiston, Minnesota. 
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(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Lewiston Livestock Market, a posted stockyard under the 
Act; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of its market agency obligations under the Act was 
terminated on July 1, 1966. Respondent was notified by certified 
mail on or about September 8, 1966 of such termination date and 
was informed that it would have to comply with the bonding 
requirements under the Act and the regulations if it continued 
to engage in business as a market agency in commerce after such 
termination date. Notwithstanding such notice, respondent con- 
tinued to engage in the business of a market agency selling live- 
stock in commerce for the account of others without filing and 
maintaining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, it is con- 
cluded that respondent has violated section 312 of the Act (7 
U.S.C. 213) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). Inasmuch as the respondent has con- 
sented to the issuance of the order set forth below and complainant 
has recommended that such order be issued, the order will be is- 
sued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from engaging in business in commerce in any capacity 
for which bonding is required under the Act and the regulations 
without maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 


This order shall become effective on the sixth day after service 
upon the respondent and copies hereof shall be served upon the 
parties. 
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(No. 11,032) 


In re KESSLER’S, INC. P&S Docket No. 3751. Decided February 
9, 1967. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Mr. Gerald P. Summers for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
and notice of hearing filed on November 8, 1966, by the Director, 
Packers and Stockyards Division, Consumer and Marketing Serv- 
ice, United States Department of Agriculture, charging respond- 
ent with violations of the Act and the regulations promulgated 
thereunder by the Secretary of Agriculture (9 CFR 201.1 et seq.). 
hereinafter referred to as the regulations. 


Respondent filed an answer on January 30, 1967, in which it 
admits the jurisdictional allegations of the complaint and notice 
of hearing, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, and 
consents to the issuance of a specified order with findings of fact 
and conclusions, for the purpose of this proceeding only, based on 
all allegations contained in the complaint and notice of hearing. 
Complainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. (a) Kessler’s, Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located 
at Lemoyne, Pennsylvania. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
pose of slaughter. 
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(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. The following named livestock markets, hereinafter referred 
to as the stockyards, are now, and were at all times mentioned 
herein, posted stockyards subject to the provisions of the Act: 


Carlisle Livestock Market, Inc. Carlisle, Pennsylvania 
Dewart Livestock Market, Inc. Dewart, Pennsylvania 
Lebanon Valley Livestock Market, Inc. Fredericksburg, Pennsylvania 
Morrison’s Cove Livestock Market Martinsburg, Pennsylvania 
Silver Springs Livestock Market, Inc. Mechanicsburg, Pennsylvania 
York Livestock Market, Inc. York, Pennsylvania 


3. Respondent, during the period from February 15, 1966, 
through June 23, 1966, in connection with its operations as a 
packer, purchased livestock in commerce, at the stockyards for 
slaughter purposes, and in respect to 53 of such purchases, 
amounting to a total of $83,010.52 and involving 601 head of live- 
stock, respondent failed to pay, when due, the full purchase price 
of the livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has engaged in and used an unfair practice in com- 
merce, in violation of section 202(a) of the Act (7 U.S.C. 192(a)) 
and section 201.483(b) of the regulations (9 CFR 201.43(b)). 
Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the first day after service 


upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 11,033) 


OREL BURRIS v. CASA GRANDE LIVESTOCK AUCTION AND COMMIS- 
SION COMPANY et al. P&S Docket No. 3663. Decided Febru- 
ary 13, 1967. 


Purchase price—Failure to pay—Liability of market agency 


Reparation awarded complainant against corporate market agency, which 
failed to file answer, for purchase price of livestock purchased from 
complainant. Complaint dismissed as to corporate officers where evidence 
fails to indicate that they incurred personal liability. Complaint dis- 
missed as to other corporate respondent as it had ceased to do business 
prior to transaction involved. 


Mr. Nick Knez, of Wolfe, McCarty, Greer, Knez & Glatz, Tucson, Ariz., for 
complainant. 
Respondent James E. Manning pro se. 
Mr. W. Francis Wilson, Phoenix, Ariz., for respondents Junior Lemons 
and Fanny Thompson. 
Mr. Richard L. Fowler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the Act. 


This proceeding was initiated by a complaint filed on July 12. 
1965, in which complainant seeks an award of reparation in the 
amount of $2,436.00, alleged to be the sales price for 19 head of 
cattle. An amendment to the complaint was filed on September 
9, 1965. 


In the complaint as amended, complainant alleges that he de- 
livered the 19 head of cattle to James E. Manning; that in pur- 
ported payment complainant received a draft drawn on the Valley 
National Bank in Casa Grande, Arizona; and that the draft was 
dishonored because there were insufficient funds in the account 
upon which it was drawn. Complainant also alleges that James 
E. Manning, Junior Lemons and Fanny Thompson are the sole 
stockholders of the two respondent corporations; that said cor- 
porations have never had any genuine corporate existence but 
existed solely for the purpose of allowing the three named individ- 
uals to transact business under “a corporate guise”; and that 
these three individuals should be found jointly and separately 
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liable for the amount claimed. Copies of the complaint and the 
amendment to the complaint were served upon the respondents. 


Respondents Fanny Thompson and Junior Lemons filed sepa- 
rate answers on October 13, 1965, in which they allege that, on 
April 16, 1965 they were members of the board of directors of the 
Casa Grande Livestock Auction and Commission Company, an 
Arizona corporation organized and existing since the 19th day of 
February 1965; that such corporation had a genuine separate 
corporate existence and was a “valid” corporation on April 16, 
1965. Both of said respondents deny any knowledge of the trans- 
action set forth in the complaint and deny that it was entered into 
on behalf of the Casa Grande Livestock Auction and Commission 
Company. They further allege that respondent Manning had no 
authority to make such purchase on behalf of said corporation. 
Junior Lemons separately alleges that the cattle were purchased 
for the other corporate respondent, Casa Grande Livestock Auc- 
tion Company. 

Respondent James E. Manning filed an answer to the complaint 
on September 30, 1965, in which he denies liability to complainant 
and denies having “had any personal dealings” with complainant 
in any matter. Neither of the two corporate respondents filed an 
answer to the complaint. An investigative report was prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40). Copies of the report were served upon 
complainant and respondents Thompson, Manning and Lemons. 


An oral hearing was held on July 26, 1966, at Tucson, Arizona. 
Richard L. Fowler, of the Office of the General Counsel of this 


Department, served as presiding officer. A second session of the 
hearing was held on September 1, 1966, at Tucson, Arizona. Com- 
plainant and respondents Thompson and Lemons were represented 
by counsel at both sessions of the hearing. Respondent Manning 


appeared at the second session but he did not have counsel. Com- 


plainant, Mariano Cortez, and Mr. Manning testified as witnesses 
at the hearing. 


FINDINGS OF FACT 


1. Complainant Orel Burris is an individual residing at Vail, 
Arizona. 


2. Respondent Casa Grande Livestock Auction Company was 
incorporated on December 12, 1960 by E. E. Hazel, R. E. “Bud” 
Whitney and Gene Griffin. This corporation was authorized to 
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buy and sell livestock and to operate a stockyard and an auction 
ring. The stockyard was a posted stockyard subject to the pro- 
visions of the Act; and the corporation was registered with the 
Secretary of Agriculture as a market agency and dealer. The 
corporation had a bond to secure performance of its obligations 
as a registrant under the Act. The bond was cancelled on April 
8, 1965. At a meeting held on January 1, 1965, the stockholders 
adopted a resolution declaring that the corporate name would no 
longer be needed because a new corporation was “being formed 
under the name of Casa Grande Livestock and Commission Com- 
pany so this name will be available for their use.” There is no 
evidence of any formal action to dissolve the Casa Grande Live- 
stock Auction Company. 


3. Respondent Casa Grande Livestock Auction and Commission 
Company filed articles of incorporation with the Corporation Com- 
mission of the State of Arizona on February 19, 1965. The incor- 
porators were Junior Lemons, Fanny Thompson and James E. 
Manning. This corporation was authorized to buy and sell live- 
stock and to operate a stockyard and an auction ring. On March 
1, 1965, a certificate of incorporation was granted to it and it be- 
come a de facto corporation. 

4. In April 1965 the Casa Grande Livestock Auction and Com- 
mission Company was engaged in the business of a market agency 
and of operating the stockyard previously run by the Casa 
Grande Livestock Auction Company. The latter ceased doing 
business on December 31, 1964. 

5. Respondent Fanny Thompson is an individual residing at 
Buckeye, Arizona, who was at all times material herein a director 
of the Casa Grande Livestock Auction and Commission Company. 


6. Respondent Junior Lemons is an individual residing at Buck- 
eye, Arizona, who was at all times material herein the vice-presi- 


dent of the Casa Grande Livestock Auction and Commission Com- 
pany. 


7. Respondent James E. Manning is an individual residing at 
1406 North Casa Grande Avenue, Casa Grande, Arizona, who was 


at all times material herein the president of the Casa Grande Live- 
stock Auction and Commission Company. As of January 1, 1965 
he was the secretary of the Casa Grande Livestock Auction Com- 
pany. 

8. On April 16, 1965, at Vail, Arizona, complainant sold, to the 
Casa Grande Livestock Auction and Commission Company, 19 
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head of cattle for a total price of $2,436. Complainant received 
a draft for this amount from Mr. Manning. The cattle were de- 
livered to said respondent; and the animals were transported to 


the Casa Grande Livestock Auction and Commission Company 
stockyard where they were sold. 


9. The drawer of the draft delivered by respondent Manning 
to complainant was the “Casa Grande L. S. Auction by James E. 
Manning.” The draft was twice deposited for collection and was 
returned unpaid on each occasion. The first time it was returned 
with the notation “Refused by customer’; and the second time it 
was returned with the advice: “Returned unpaid. No response 
from customer.” Complainant has not been paid any amount in 
connection with the sale of the 19 head of livestock. 


10. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The complainant in a reparation proceeding under the Act has 
the burden of establishing his claim. Wheeless v. Ludwig, 23 A.D. 
1232 (1964). It is alleged in the complaint (as amended) that the 
individual respondents are the sole stockholders of the two re- 
spondent corporations for which respondent Manning purported 
to act in connection with the transaction in question; and that 
said corporations have never had a genuine existence but exist 
solely for the purpose of allowing the individual respondents to 
transact business under a “corporate guise.” Respondent Casa 
Grande Livestock Auction Company was a de jure corporation 
which had ceased doing business at the time of the livestock sale 
in question. The evidence establishes that respondent Casa Grande 
Livestock Auction and Commission Company was a de facto cor- 
poration which took over the operation of the stockyard formerly 
run by the other corporate respondent. The Casa Grande Live- 
stock Auction and Commission Company also took over some of 
the other assets of the old corporation, apparently including one 
or more bank accounts. The evidence shows that in the early 
months of 1965, up to the time of the transaction in question, 
checks were issued by respondents Lemons and Manning on several 
different bank accounts variously designated as: Casa Grande 
Livestock and Commission Co.; Casa Grande Livestock Auction 
Co.—new account; Casa Grande Livestock Auction Co.; and Casa 
Grande Livestock Auction and Commission Co. The drawer of the 
draft delivered to complainant was the “Casa Grande L. S. Auc- 
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tion.”’ The books of the new corporation show that complaitant’s 
cattle were purchased by it and that the amount of the purchase 
price is due and payable to complainant. It is clear that the Casa 
Grande Livestock Auction and Commission Company should be 
held liable to complainant for the purchase price of the cattle 
bought by it from him. However the evidence does not afford a 
basis for a finding that the Casa Grande Livestock Auction Com- 
pany incurred liability to complainant. 


The evidence of record is to the effect that not all pertinent 
books and records were in evidence at the hearing. While one 
might question whether any of such other books and records were 
in fact kept by the new corporation, we are constrained to hold 
that complainant failed to establish that the individual respond- 
ents incurred personal liability to complainant. The record is 
unclear as regards the manner in which the affairs of the new 
corporation were handled. As noted above, complainant had the 
burden of proving by a preponderance of the evidence that the 
stockholders of either or both corporations did do business in a 
fashion such as to make them personally liable to complainant. 


Although respondent Manning was the person who arranged 
the purchase of complainant’s cattle, it appears that said respond- 
ent was acting as a corporate agent. Under the particular circum- 
stances of this case it cannot be held that said respondent may be 
required to pay reparation to complainant. De Cordova v. Wilson, 


24 A.D. 1322, 1326 (1965). 


ORDER 

The complaint is hereby dismissed as to respondents James E. 
Manning, Junior Lemons, Fanny Thompson and Casa Grande 
Livestock Auction Company. Within 30 days from the date of this 
order respondent Casa Grande Livestock Auction and Commission 
Company shall pay to complainant the sum of $2,436.00 plus in- 
terest thereon at the rate of 6% per annum from May 1, 1965 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 11,034) 


In re JERRY LESTER YANCEY. P&S Docket No. 3738. Decided 
February 13, 1967. 
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Bonding requirements—Market agency—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded as required by the act and the regulations 
issued thereunder. 


Mr. Samuel J. Harris for complainant. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 18, 1967, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on September 138, 1966, by 
the Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture, 
charging respondent with violations of the Act and the regula- 
tions. The complaint was served upon respondent September 20, 
1966. The respondent has failed to file an answer within the time 
prescribed by the rules of practice (9 CFR 202.9(a)) and is in 
default. 


FINDINGS OF FACT 


1. (a) Jerry Lester Yancey, hereinafter referred to as the 
respondent, is an individual residing at Conroe, Texas. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying livestock in com- 
merce on a commission basis; and 





— $$ 








ROBERT J. COHEN 131 
Cite as 26 A.D. 131 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce as a partner with 


Bobby Gordon Yancey under the trade name, Yancey Brothers. 


2. Respondent, during the period from January 3, 1966, to 
August 19, 1966, engaged in business as a market agency, buying 
livestock in commerce on a commission basis, without filing and 
maintaining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in the above Findings of Fact, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30). 


PROPOSED ORDER 


The respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


This order shall become effective upon the sixth day after 
service upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 11,035) 


In re ROBERT J. COHEN, d/b/a C.L.C. LIvESTocK Co. P&S Docket 
No. 8719. Decided February 14, 1967. 


Registration—Bond—Failure to pay when due—Checks—Cease and 
desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required registration and bond, issuing insufficient 
funds checks in purported payment of livestock purchased and failing 
to pay when due the full purchase price of such livestock. 


Mr. Garrett N. Wyss for complainant. 
Mr. Wili Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 26 A.D. 131 





DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 18, 1967, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding ex- 
cept that Finding of Fact 4 thereof is hereby deleted and there is 


substituted therefor the following :* 


“4. Respondent, in connection with his operations as a 
dealer, purchased livestock in commerce on or about Novem- 
ber 11, 1965, and January 4 and April 6, 1966, and in pur- 
ported payment therefor, issued checks for $5,331.81, 
$5,500.29 and $10,606.89, respectively, which checks were 
returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit 
in the account upon which such checks were drawn.” 


This order shall become effective on the 6th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on August 9, 1966, by the 
Director, Packers and Stockyards Division, Consumer and Market- 
ing Service, United States Department of Agriculture. A copy 
of the complaint was served upon respondent on September 16, 
1966, charging respondent with violations of sections 312(a) of 
the Act (7 U.S.C. 213(a)) and sections 201.10, 201.29 and 201.30 
of the regulations (9 CFR 201.10, 201.29, 201.30). The respondent 
has failed to file an answer to the complaint within the time pre- 


scribed by the rules of practice (9 CFR 202.9(a)), and is in de- 
fault. 


FINDINGS OF FACT 


1. The respondent is an individual d/b/a C.L.C. Livestock Co., 
whose address is Wallace, Nebraska. 


* Finding of Fact 4 appears in the hearing examiner’s recommended decision as amended 
herein. 
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2. The respondent, on the dates and in the transactions set 
forth below, operated as a livestock dealer as that term is defined 
in the Act, by engaging in the business of buying and selling 
livestock in commerce, for his own account, without being regis- 
tered with the Secretary of Agriculture and without filing and 
maintaining a reasonable bond or its equivalent to cover such 


dealer operations, as required under the Act and the regulations 


thereunder. 
Date 
Nov. 8, 1965 
Nov. 11, 1965 
Nov. 16, 1965 
Jan. 4, 1966 
Jan. 6, 1966 
Dec. 21, 1965 
Jan. 4, 1966 
Jan. 65, 1966 
Jan. 6, 1966 
Apr. 6, 1966 
Apr. 20, 1966 
Apr. 8, 1966 


No. of 
Head 


49 


95 


149 


94 


94 


82 


4 
78 


Transaction 
Occurred at 
Third City Livestock 
Commission Company 
Grand Island, Nebraska 
9 9 


Producers Livestock 
Marketing Ass’n 

Denver, Colorado 

Huss Livestock, Inc. 
d/b/a Lexington Livestock 
Commission Co. 
Lexington, Nebraska 
Producers Livestock 
Marketing Ass’n 

Denver, Colorado 

Huss Livestock, Inc. 
d/b/a Lexington Livestock 
Commission Co. 
Lexington, Nebraska 
Huss Livestock Inc. 

d/b/a Lexington Livestock 
Commission Co. 


Lexington, Nebraska 
Phillipsburg Sales 
Company, Ince. 
Phillipsburg, Kansas 
Producers Livestock 
Marketing Ass’n 

Denver, Colorado 
Goodland Livestock 
Commission Company, Inc. 


Goodland, Kansas 


Brush, Colorado 


Amount 


$ 2,521.80 


a 
“1 50 
oO- 


or 
=] co 
ot we 


~“l¢ 


5,500.29 


5,363.28 


1,536.91 


1,387.00 


6,993.74 


6,831.11 


10,606.89 


468.09 
Unk. 


Purchase 
or Sale 


Purchase 


Purchase 
Sale 


Purchase 


Sale 


Purchase 


Sale 


Purchase 


Sale 


Purchase 


Sale 
Sale 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 
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No. of 


Date of Head and Purchase 
Purchase Species Price Purchased At 
Nov. 8, 1965 49 hogs $ 2,521.80 Third City Livestock 
Commission Company 
Grand Island, Nebraska 
Nov. 11, 1965 95 hogs 5,331.81 si $4 rr 
Jan. 4, 1966 77 hogs 5,500.29 Huss Livestock, Inc. 


d/b/a Lexington Livestock 
Commission Co., 
Lexington, Nebraska 
Jan. 5, 1966 94 hogs 6,993.74 Phillipsburg Sales 
of which Company, Inc. 
162.63 Phillipsburg, Kansas 
remains 
unpaid 
Apr. 6, 1966 82 cattle 10,606.89 Goodland Livestock 
Commission Company, Inc. 
Goodland, Kansas 


4, Respondent, in connection with his operations as a dealer, 
purchased livestock in commerce on or about November 11, 1965, 
and January 4 and April 6, 1966, and in purported payment there- 
for, issued checks for $5,331.81, $5,500.29 and $10,606.89, respec- 
tively, which checks were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


CONCLUSIONS 


‘By reason of the facts set forth in Finding of Fact 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a) ) 
and sections 201.10, 201.29 and 201.30 of the regulations (9 CFR 
201.10, 201.29, 201.30). See e.g. In re George Andrew Voytus 25 
A.D. 1239 (1966). 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has wilfully violated section 312(a) of the Act, supra, and 
section 201.48(b) of the regulations (9 CFR 201.43(b)). See 
e.g. In re George Andrew Voytus, 25 A.D. 1239 (1966). 


By reason of the facts set forth in Finding of Fact 4, respond- 
ent has wilfully violated section 312(a) of the Act, supra. 


It is concluded that the order against respondent which was 
recommended by counsel for complainant should be issued. 
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PROPOSED ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness in commerce in any capacity for which registration and bond- 
ing are required under the Act and the regulations without being 
properly registered and without filing and maintaining a reason- 
able bond or its equivalent as required under the Act and regula- 
tions; (2) issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on de- 
posit in the bank account on which they are drawn to pay such 
checks; and (3) failing to pay, when due, the full purchase price 
of livestock purchased in commerce. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 11,036) 


In re JOHN PRATHER. P&S Docket No. 3763. Decided February 
15, 1967. 


Failure to pay when due—Checks—Insolvency—Suspension of regis- 
tration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act while insolvent, issuing 
insufficient funds checks in payment of livestock purchased and failing 
to pay when due the full purchase price of such livestock and suspending 
him as a registrant under the act for a period of 6 months and thereafter 
until no longer insolvent. 


Mr. Gerald P. Summers for complainant. 
Mr. Lawrence B. Sandoz, Jr., of Sandoz & Sandoz, Opelousas, La., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on December 8, 1966, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that respondent’s 
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financial condition does not meet the requirements of the Act (7 
U.S.C. 204) and that respondent wilfully violated the provisions 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On January 6, 1967, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order, with findings and conclusions, for the purpose 
of this proceeding only, based on all allegations contained in the 
complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) John Prather, hereinafter referred to as the respondent, 
is an individual who resides at 207 S. Cunningham Street, Rayne, 
Louisiana. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying livestock in com- 
merce for his own account; and 

(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of December 31, 1965, respondent had current liabili- 
ties totaling $44,704.14, and current assets totaling $33,760.38, 
resulting in an excess of current liabilities over current asséts of 
$10,943.76. As of June 30, 1966, respondent had current liabilities 
totaling $48,474.74, and current assets totaling $47,458.40, re- 
sulting in an excess of current liabilities over current assets of 
$1,016.34. As of August 15, 1966, respondent had current liabili- 
ties totaling $138,443.76 and current assets totaling $781.52 re- 
sulting in an excess of current liabilities over current assets of 
$137,662.24. 


3. Respondent during the period December 31, 1965 through 
August 15, 1966, engaged in business as a dealer in commerce 
notwithstanding the fact that during such period respondent’s 
current liabilities exceeded his current assets. 


4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph IV of the complaint, purchased livestock in commerce and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because respond- 
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ent did not have sufficient funds on deposit in the account upon 
which such checks were drawn. 


5. Respondent failed to pay the purchase price of the livestock 
referred to in Finding of Fact 4 above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, it is con- 
cluded that respondent is insolvent within the meaning of the Act 
(7 U.S.C. 204), and by reason of the facts set forth in Findings 
of Fact 3 through 5, it is concluded that respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). Inasmuch as 
respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be is- 
sued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) operating as a 
livestock dealer in commerce while his current liabilities exceed 
his current assets; (2) issuing checks in payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks; (3) failing to pay, when due, the full purchase 
price of livestock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of six months and thereafter until such time as respondent 
shall demonstrate that he is no longer insolvent. When respond- 
ent demonstrates that he is no longer insolvent, a supplemental 
order will be issued in this proceeding terminating the suspension 
after the six-month period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 11,037) 


In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Decided February 17, 1967. 


Modification of rates and charges 
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Respondents are authorized to make the requested modification in the current 


schedule of rates and charges. 
Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 


Marketing Service. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondents are 
now operating under an order issued on December 3, 1965 (24 
A.D. 1578), continuing in effect to and including December 19, 
1967, an order issued on November 24, 1961 (20 A.D. 1117), 
which, as modified by orders issued on March 10, 1964 (23 A.D. 
310) and August 27, 1964 (23 A.D. 958), authorizes assessment 
of the current temporary schedule of rates and charges. 


On January 12, 1967, a petition was filed by the Ogden Sales 
Company, a market agency selling horses on commission at the 
Union Stock Yards, Ogden, Utah, requesting authority to modify, 
as soon as possible, the current temporary schedule of rates and 
charges so as to authorize it to amend Section V of its tariff by 
adding a new charge for selling registered horses. Notice of the 
petition and its contents was published in the Federal Register on 
February 1, 1967 (32 F.R. 1139), and, although interested persons 
were afforded an opportunity to indicate a desire to be heard in 
the matter, no interested person notified the Hearing Clerk~of a 
desire to be heard. 

The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 

Accordingly, the petition is granted and the order of November 
24, 1961, is further modified so as to authorize the requested 
charge for selling registered horses. 

The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date. Undue delay in making this order effective may adversely 
affect the marketing of livestock. Accordingly, good cause is 
found for making this order effective in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature. 
Copies hereof shall be served upon the parties. 


JOHN BEARDSLEY 139 
Cite as 26 A.D. 139 


(No. 11,038) 


In re JOHN BEARDSLEY. P&S Docket No. 3722. Decided February 
20, 1967. 


Failure to pay when due—Records—Insolvency—Suspension of 
registration—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased and failing to pay when due 
the full purchase price of such livestock, is ordered to keep records that 
fully disclose all transactions in his business and is suspended as a 
registrant under the act for 30 days and thereafter until no longer in- 


solvent. 


Mr. Samuel J. Harris for complainant. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 26, 1967, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.). It is 
charged in the complaint as amended that respondent’s current 
liabilities exceed his current assets and that he has wilfully vio- 
lated the provisions of the Act. The respondent has failed to file 
an answer within the time prescribed by the rules of practice (9 
CFR 202.9(a)), and is in default. In due course the matter was 
referred to the undersigned Hearing Officer for the preparation 
of a recommended decision pursuant to section 202.9(c) of the 
rules of practice (9 CFR 202.9(c)). 
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PROPOSED FINDINGS OF FACT 


1. Respondent, an individual residing at 12 Cook Street, Wor- 
cester, New York, was at all times material herein engaged in 
business as a dealer buying livestock in commerce for his own 
account, and is now and was at all times material herein so reg- 
istered with the Secretary of Agriculture. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment there- 
for issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks were 
drawn. 


Date of Date of No. of head 
Purchase Check and Amount 
(1966) (1966) Species Purchased At of Check 

June 13 June 28 43 cattle Welch Livestock Market, $9,460.84 
Inc., 
West Edmeston, New York 

June 20 June 27 18 cattle Hillsdale Farmers Auc- 1,582.28 
tion, Inc., 
Hillsdale, New York 

June 25 June 28 22 cattle D.R. Chambers & Sons, 2,097.00 
Inc., 
Unidilla, New York 

June 28 June 28 10 cattle Luther’s Livestock Com- 2,308.22 


mission Market, 
Wassaic, New York 
3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, and 
in the transactions referred to in paragraph 2 above, purchased 
livestock in commerce and failed to pay the full purchase price 
of such livestock. 


Date of No. of Head 
Purchase and Species Purchase 
(1966) Price Purchased At 


June 21 14 cattle $3,087.21 Norwich Commission Sales 
Norwich, New York 


June 28 7 cattle 1,329.11 Norwich Commission Sales 
Norwich, New York 

July 5 20 cattle 3,735.10 Norwich Commission Sales 
Norwich, New York 

July 2 25 cattle 3,312.50 D. R. Chambers & Sons, Inc. 


Unidilla, New York 
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Date of No. of Head 
Purchase and Species Purchase 


(1966) Price Purchased At 
June 27 18 cattle 3,653.01 Welch Livestock Market, Inc. 
West Edmeston, New York 
June 29 17 cattle 8,276.47 Milford Comm. Sales Stable, Inc. 


Milford, New York 


4, Respondent’s current liabilities exceed his current assets. 
As of January 3, 1966, respondent had current liabilities totaling 
$79,040.13 and current assets totaling $19,930.30, resulting in an 
excess of current liabilities over current assets of $59,109.83. 
As of June 30, 1966, respondent had current liabilities totaling 
$105,844.72 and current assets totaling $15,103.71, resulting in 
an excess of current liabilities over current assets of $90,741.01. 

5. Respondent, during the period January 3, 1966, through 
June 30, 1966, engaged in business as a dealer, buying and selling 
livestock in commerce for his own account, notwithstanding the 
fact that during such period, respondent’s current liabilities ex- 
ceeded his current assets. 

6. Respondent, during the period from on or about January 
2, 1966, through July 22, 1966, in connection with his livestock 
dealer operations under the Act, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all transac- 
tions involved in his business. Respondent, during such period, 
failed to keep: (1) a record of accounts receivable and accounts 
payable; and (2) a cash disbursements journal. 


PROPOSED CONCLUSIONS 


By reason of the findings of fact, supra, respondent’s financial 
condition does not meet the requirements of the Act (7 U.S.C. 
204), and respondent has wilfully violated sections 312(a), and 
401 of the Act (7 U.S.C. 213(a) and 221) and section 201.43 (b) 
of the regulations (9 CFR 201.43(b)). 


PROPOSED ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 


merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 
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3. Operating as a dealer in commerce while his current liabili- 
ties exceed his current assets. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 


ness as a dealer subject to the Act, including, among other things: 


(1) a record of accounts receivable and accounts payable; and 
(2) a cash disbursements journal. 


Respondent is suspended as a registrant under the Act for a 
period of thirty days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be entered in this proceeding terminating the suspension after 


the expiration of the 30-day period. 


(No. 11,039) 


In re ROBERT BARKER. P&S Docket No. 3624. Decided February 
21, 1967. 


Suspension terminated 


Decision by Thomas J, Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), an order was issued March 11, 1966, suspending respondent 
as a registrant under the Act for a period of 30 days and there- 
after until such time as respondent demonstrates that he is no 


longer insolvent. Complainant has now recommended that a sup- 


plemental order be issued terminating the suspension of respond- 


ent as a registrant under the Act as the 30-day period has expired 
and respondent has demonstrated that he is no longer insolvent. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of March 11, 1966 is hereby terminated. 


Copies hereof shall be served upon the parties. 
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(No. 11,040) 


In re JAMES PARKER, JR. P&S Docket No. 3705. Decided Febru- 
ary 21, 1967. 


Registration and bonding requirements—Suspension of registration— 
Default 


Respondent, a registered dealer under the act, operating as a market agency 
without being registered therefor and without being bonded for his 
operations under the act is suspended as a registrant until he complies 
fully with the registration and bonding requirements. 


Mrs. Dona Kahn for complainant. 


Mr. Jack W. Bain, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


The recommended decision of the hearing examiner filed Decem- 
ber 19, 1966, to which respondent did not file exceptions, is adopt- 
ed as the final decision in this proceeding, but the proposed order 
contained therein is hereby deleted therefrom and there is sub- 
stituted therefor the following :* 


HEARING EXAMINER’S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 


It was instituted by a complaint filed on June 17, 1966, by the 
Packers and Stockyards Division, Consumer and Marketing Serv- 


ice, United States Department of Agriculture. The respondent, 


James Parker, Jr., of Abilene, Texas, was charged with operating 


as a market agency and dealer without registering as a market 
agency, and without obtaining and maintaining the bond required 
for his operations. 


A copy of the complaint was served on respondent on June 24, 
1966, with a notice in writing that an answer should be filed 
within 20 days, and that failure to answer constituted admission 
of the facts alleged in the complaint and waiver of oral hearing. 


* The substituted order appears in the hearing examiner’s report. 
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Respondent filed nothing within the time allowed, and on August 


5, 1966, complainant filed a recommendation that “this matter be 
referred to the Hearing Examiner for the preparation of his re- 
port pursuant to section 202.9(c) of’? the rules of practice, and 


that respondent be ordered to cease and desist from operating 
without filing the required bond, and that he be suspended as : 


registrant until he complies fully with the registration and bond- 
ing requirements of the Act. 





The above recommendation was served on respondent on Au- 


gust 15, 1966. On August 17, respondent filed an “answer” con- 


senting to a cease and desist order, but not mentioning a suspen- 
sion. Complainant on September 6 filed objection to a cease and 
desist order only, and recommended that the matter be disposed 
of as recommended on August 5. 


The proceeding was assigned to Hearing Examiner Jack W. 
Bain on December 16, 1966. 


PROPOSED FINDINGS OF FACT 


1. The respondent, an individual whose address is P. 0. Box 


703, Abilene, Texas, is now and was at all times material herein, 
engaged in the business of a market agency and dealer, buying 
livestock in commerce on a commission basis and buying and sell- 


ing livestock in commerce for his own account. As of November 
1, 1961, respondent was registered as a dealer to buy and sell 
livestock in commerce for his own account. 


2. The following livestock markets, hereinafter referred to as 
the stockyards, were at all times material herein posted stockyards 


subject to the provisions of the Act: 


Breckenridge Livestock Exchange, Breckenridge, Texas 


Eastland Auction Company, Eastland, Texas 


3. To date, respondent has not registered as a market agency 


to buy livestock in commerce on a commission basis. The surety 


bond which was maintained to secure respondent’s performance 
of his dealer obligations was terminated as of September 4, 1965. 
Respondent, by certified letters dated August 16, 1965, and Octo- 


ber 22, 1965, was notified that he would have to furnish a bond 


if he continued to engage in the business of a market agency and 
dealer. Notwithstanding such notice respondent has continued to 
engage in the business of buying livestock on a commission basis 
and buying and selling livestock for his own account, at the stock- 
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yards, without registering as a market agency and filing and 


maintaining a reasonable bond or its equivalent, as required by the 
Act and the regulations. 


PROPOSED CONCLUSIONS 


Respondent’s failure to file an answer within the time allowed, 


after the written notice to him mentioned above in the Prelimi- 
nary Statement, authorized the issuance of a Recommended De- 
cision “without further investigation or hearing,’ in accordance 


with Section 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


It has not been construed that “without further investigation or 


hearing”? precludes a recommendation by complainant as to what 
the sanction should be, as has been done here. 


Respondent’s late filing of consent to a specific order should not 
take this proceeding out of the default category. He has not re- 


quested an oral hearing, and if he had, it would have been too late 
after the elapsed 20 days allowed for such request. Accordingly, 
this decision is issued as a default. In this connection, it should 


be specifically stated that this proceeding was not assigned with 


instructions that it was to be treated as a default, as might be in- 


dicated by complainant’s recommendations. When a proceeding 
is assigned to a Hearing Examiner, the entire matter is for him 
to decide, there being no issues predetermined. 


By reason of the facts set out in the Proposed Findings of Fact, 


above, respondent has wilfully violated Sections 303 and 312(a) 
of the Act (7 U.S.C. 203 and 213(a)) and sections 201.10, 201.29, 
and 201.30 of the regulations (9 CFR 201.10, 201.29, and 201.30). 


For these violations, the order recommended by complainant 
should be issued. 


ORDER 
Respondent shall cease and desist from engaging in business 


in commerce under the act in any capacity for which registration 


and bonding are required by the act and the regulations issued 
thereunder without being registered with the Secretary and with- 
out filing and maintaining a reasonable bond or its equivalent, 
as required by the act and the regulations issued thereunder. 


Respondent is suspended as a registrant under the act until 
he complies fully with the registration and bonding requirements 
of the act and the regulations issued thereunder. When respond- 
ent demonstrates that he has fully complied with the registration 
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and bonding requirements of the act and the regulations issued 
thereunder, a supplemental order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 11,041) 


WILLIAM J. PIERCE v. LOYD CHADWELL and MAGNER LIVESTOCK 
CoMPANY. P&S Docket No. 3688. Decided February 21, 1967. 


Misrepresentation—Fiduciary duty—Not established— 
Right to bid at auction—Dismissal 


Where complainant shipped cattle for sale at auction on advice of individual 
respondent herein who had purchased livestock for complainant on order 
in past and who subsequently purchased the cattle through open and 
public bidding without informing complainant of his intention to bid, 
complainant not misled as to price cattle would bring at auction and as 
no fiduciary relationship existed between respondents and complainant, 
individual respondent’s purchase not improper. Complaint dismissed. 


Mr. Harvey K. Ramsey, of Ramsey & Ramsey, Vincennes, Ind., for complain- 
ant. 
Mr. O. Grant Bruton, of Middleton, Seelbach, Wolford, Willis & Cochran, 
Louisville, Ky., for respondents. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the Act. In an initial written complaint filed on June 28, 
1965, and a formal complaint filed on March 17, 1966, it is alleged 
that Loyd Chadwell, an employee of Magner Livestock Company, 
was engaged by complainant as a representative in connection 
with livestock purchases and sales; that in the course of their 
dealings Chadwell advised complainant to sell 152 head of steers 
without disclosing to him that Chadwell himself was going to pur- 
chase them; that Chadwell’s failure to disclose that he intended 
to purchase the cattle was a fraud upon complainant and a breach 
of trust; and that as a result of Chadwell’s wrongful acts, com- 
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plainant was influenced to dispose of the cattle on an unfavorable 
market to his damage in the sum of $24,156. Complainant also 
seeks punitive damages in the sum of $4,843. 


Copies of the complaint and of the investigative report, pre- 
pared by the Packers and Stockyards Division of the Department 
and filed in this proceeding pursuant to section 202.40 of the Rules 
of Practice (9 CFR 202.40), were served on Loyd Chadwell and 
on Magner Livestock Company. A copy of the investigative re- 
port was also served on complainant. 


Respondents filed a joint answer on April 27, 1966, denying that 
either of them was employed as complainant’s agent in connection 
with the sale of the cattle involved in the complaint; denying that 
a fiduciary relationship existed between complainant and Chad- 
well; and denying that Chadwell’s actions constituted a fraud or 
a breach of trust. In addition respondents deny that complainant 
suffered any damage and allege that the Department has no juris- 
diction to grant the relief sought in the complaint. 


An oral hearing was held at Vincennes, Indiana, on August 30, 
1966. Gilbert A. Horn, of the Office of the General Counsel of this 
Department, served as presiding officer. Harvey K. Ramsey a 
member of the law firm of Ramsey & Ramsey, Vincennes, Indiana, 
represented complainant. Respondents were represented by O. 
Grant Bruton a member of the law firm of Middleton, Seelbach, 
Wolford, Willis, & Cochran, Louisville, Kentucky. Complainant 
testified in his own behalf. Respondent Loyd Chadwell and three 
other witnesses testified for respondents. Briefs and suggested 
findings were filed by the parties. 


FINDINGS OF FACT 


1. Complainant, William J. Pierce, is an individual whose ad- 
dress is Bruceville, Indiana. 


2. Respondent Loyd Chadwell, Orleans, Indiana, is an individual 
who at all times material herein was employed by respondent 
Magner Livestock Company to buy and sell cattle. 


3. Respondent Magner Livestock Company, Louisville, Ken- 
tucky, a Kentucky corporation, was, at all times material herein, 
registered under the Act as a dealer and as a market agency. 


4. On or about April 1, 1965, respondent Chadwell advised com- 
plainant to send his 152 head of fleshy feeder cattle to the Pro- 
ducers Livestock Association at Vincennes, Indiana, for sale at 
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auction and to buy as a replacement for the 152 head, approxi- 
mately 206 head of thin feeder cattle that Chadwell had contracted 
to purchase from Bob Wolfe of Oaktown, Indiana. Complainant 
decided to follow Chadwell’s advice and agreed to buy the Wolfe 
cattle from Chadwell at $115 per head plus a “commission” of 
$1.25 per head. 


5. On or about April 2, 1965, complainant shipped the 152 head 
of fleshy feeder cattle to the Producers Livestock Association 
where the animals were sold at auction for an average price of 
$21.80 per hundreaweight. The quoted market prices on that day 
for cattle of this type ranged between $20.50 to $22.60 per hun- 
dredweight in the area. 


6. Respondent Chadwell was one of the buyers at the auction 
sale and was the successful bidder for 151 of the 152 feeder cattle 
that were being sold for complainant. 


7. Complainant did not buy the Wolfe cattle. 


8. The livestock market known as Producers Livestock Associa- 
tion, Vincennes, Indiana, was at all times material herein a posted 
stockyard subject to the provisions of the Act. 


9. The informal complaint was filed within 90 days of the ac- 
crual of the alleged cause of action. 


CONCLUSIONS 


The dealings between complainant and respondent Loyd Chad- 
well began in the Spring of 1964 when complainant placed an 
order with Chadwell for the purchase of 75 feeder cattle. Chad- 
well purchased the cattle from Producers Livestock Association 
at Vincennes, Indiana, and the Magner Livestock Company billed 
complainant for them at cost plus a buying commission of $1.25 
per head. In October 1964, complainant asked Chadwell to pur- 
chase additional feeder cattle for him. Chadwell obtained about 
145 head and these were also billed to complainant by Magner 
Livestock Company at cost plus a buying commission of $1.25 
per head. In February 1965, complainant sold the original 75 head 
of feeder cattle back to Chadwell. Chadwell purchased them from 
complainant for his own account at $19 per hundredweight. For 
a period of approximately one year, Chadwell called on complain- 
ant at his farm from time to time and discussed complainant’s 
cattle feeding operations. These were the only dealings between 
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complainant and respondents prior to the April 1, 1965, agree- 
ment. 


In April 1965, Chadwell advised complainant that he would 
be better off if he replaced his fleshy feeder cattle with thin 
feeder cattle because the thin cattle could be fed the ensilage and 
alfalfa hay that complainant had on hand whereas he would have 
to purchase a considerable amount of corn to finish his fleshy cattle. 
There was nothing deceitful or untrue about this advice. Indeed, 
it was quite sound according to the evidence of record. 


As to price, Chadwell advised complainant that his fleshy feeder 
cattle should bring about $21.25 per hundredweight at the auction. 
Actually, they were sold for an average of $21.80 per hundred- 
weight, which was toward the top end of the quoted range of 
prices for cattle of this type on this day. Thus, there is no indica- 
tion that complainant was deceived or misled with respect to 
the price his cattle would bring, or that they were sold for any- 
thing less than their full value. 


Complainant takes strong exception to the fact that Chadwell, 
after influencing him to sell his fleshy feeder cattle, bid for and 
purchased 151 of the 152 cattle himself. We find nothing improper 
about Chadwell’s purchasing complainant’s cattle at the auction 
sale. Complainant knew that Chadwell was a regular purchaser 
of cattle at the Producers Livestock Association auction sales. 
The cattle were sold through open and public bidding. Other 
buyers were competing with Chadwell for the purchase of the 
cattle. In these circumstances, Chadwell was not disqualified from 
purchasing the cattle at the auction sale. In connection with this 
transaction, there was no fiduciary relationship between complain- 
ant and Chadwell; therefore, there was nothing improper in his 
conduct. It might be noted, however, that it would have been a 
better practice to advise complainant initially that Chadwell might 
bid for the cattle. 


Complainant also contends that Chadwell should have pur- 
chased the cattle from complainant directly, thereby saving com- 
plainant the cost of trucking the cattle to Vincennes and the com- 
mission charged by Producers Livestock Association. However, 
Chadwell clearly had no obligation to buy complainant’s cattle 
directly from him. 


On the basis of all of the foregoing, it is concluded that the 
complaint should be dismissed. 











150 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 26 A.D. 150 


ORDER 


The complaint is dismissed. Copies hereof shall be served 
upon the parties. 


(No. 11,042) 


In re MEUSER’S WINCHESTER FARM, INC. P&S Docket No. 3775. 
Decided February 23, 1967. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 

Mr. Samuel J. Harris for complainant. 

Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
and notice of hearing filed on January 17, 1967, by the Acting Di- 
rector, Packers and Stockyards Division, Consumer and Market- 
ing Service, United States Department of Agriculture, charging 


that the respondent violated certain provisions of the Act and the 
regulations thereunder. 


Respondent filed an answer on February 6, 1967, in which it 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Meuser’s Winchester Farm, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Canal Winchester, Ohio. 
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(b) Respondent is, and at all times material herein was, 


engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, 

a packer within the meaning and subject to the provisions of the 
Act. 

2. Respondent, in connection with its operations as a packer, 

on or about the dates and in the transactions set forth in para- 


graph II of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, it is con- 
cluded that the respondent has engaged in an unfair practice in 


commerce in violation of section 202(a) of the Act (7 U.S.C. 
192(a)) and section 201.43(b) of the regulations (9 CFR 


201.43(b)). Inasmuch as the respondent has consented to the 
issuance of the order set forth below and complainant has recom- 


mended that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall be effective on the first day after service upon 
respondent and copies hereof shall be served upon the parties. 


(No. 11,043) 


In re WILLARD F. EBERT, d/b/a BECHTOL PACKING COMPANY. 
P&S Docket No. 3781. Decided February 24, 1967. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 
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Mr. Gerald P. Summers for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
and notice of hearing filed on January 24, 1967, by the Acting Di- 
rector, Packers and Stockyards Division, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations promulgated thereunder by the Secretary 
of Agriculture (9 CFR 201.1 et seq.), hereinafter referred to as 


the regulations. 


Respondent filed an answer on February 13, 1967, in which he 
admits the jurisdictional allegations of the complaint and notice of 
hearing, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, and 
consents to the issuance of a specified order with findings of fact 
and conclusions, for the purpose of this proceeding only, based on 


all allegations contained in the complaint and notice of hearing. 
Complainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 
1. (a) Willard F. Ebert, d/b/a Bechtol Packing Company, 


hereinafter referred to as the respondent, is an individual with 
his principal place of business located at Orrville, Ohio. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, 


a packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with his operations as a packer, 
on or about the dates and in the transactions set forth in para- 


graph II of the complaint and notice of hearing, purchased live- 
stock in commerce and failed to pay, when due, the full purchase 
price of such livestock. 
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CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in and used an unfair practice in com- 
merce, in violation of section 202(a) of the Act (7 U.S.C. 192(a)) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 
Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 
This order shall become effective on the first day after service 
upon the respondent. Copies hereof shall be served upon the 


parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 11,044) 


STERLING W. BRACKEEN v. FLOYD J. MOORE, FLOYD B. Moore, AND 
Roy W. Moore. P&S Docket No. 3726. Order issued Febru- 
ary 21, 1967. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 11,045) 


MORRIS HERTZ & SON v. PORT CITY STOCKYARDS COMPANY. P&S 
Docket No. 3635. Order issued February 10, 1967. 
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AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 





















A. Levy & J. ZENTNER COMPANY v. BEN GATZ CoO. 
PACA Docket No. 2-219. Breach of suitable ship- 


ping condition—Damages—Dismissal 178 
BALTIMORE Fruit & Propuce Assn. INC., THE v. CHEAP 
CHARLIE’S. PACA Docket No. 2-404. Default order 183 


BASIN PRODUCE Co. INC. v. CONTRERAS BRO’S PRODUCE. 


PACA Docket No, 2-387, Default order 183 
DE BRuYN MIDWEST PRODUCE Co. INC. v. GENE KRUS 
Propuce. PACA Docket No. 2-408. Default order 183 


DE BRUYN PRODUCE Co. v. GENE KRUS PRODUCE. PACA 


Docket No. 2-406. Default order wow 468 


De Bruyn TEXAS Propuce Co. v. GENE KruUS PRODUCE. | 


PACA Docket No. 2-407. Default order 184 
FERRANTE, MARCO v. THE ZEITZER FOOD CORPORATION. 

PACA Docket No. 2-169. Price adjustment estab- ) 

lished—Dismissal iseidiasinae 
GOLDEN TRIANGLE FRUIT Co. v. JIMMIE EDWARDS PROD- 

ucE. PACA Docket No. 2-389. Dismissal—Settle- 


ment Sis suilniek Gun 


GOODSELL, CARLTON J., d/b/a C. J. GoopsELL, PACA 
Docket No. 2-304. Failure to pay promptly—Fail- 


ure to account and remit proceeds—Revocation of 
license 156 


GULF WESTERN SUPPLY AND PLASTIC COMPANY v. EM- 

PERADA FARMS, INC. PACA Docket No. 2-223. 

Liability for deficit—Damages 163 
HARRY CARIAN SALES v. MARTIN FRUIT Co., INC. PACA 

Docket No. 9777. Stay order vacated 181 
LAJOIE & MORNEAULT POTATO Co. v. PHILLIP R. WELLER. 

PACA Docket No. 2-104. Breach of warranty of 


merchantability—Damages 


AGRICULTURE DECISIONS—Cont’d 


Perishable Agricultural Commodities Act, 1930—Cont’d. 
Page 
LOMBARDO FRUIT & PRODUCE COMPANY v. HARRY HYMAN 


GOLDBERG and/or FRANK FINE Co, PACA Docket 


No. 2-385. Untimely complaint—Jurisdiction—Dis- 
missa] .... ; s 170 


Prior order vacated—Proceedings remanded to pre- 
siding officer to determine timeliness of complaint ee 


MARTIN Fruit Co., INc. v. JOHN SLAVICH, JR., INC. 
PACA Docket No. 9815. Stay order vacated 182 


R. L. & W. M. DIcKEY v. ALBERT DORN. PACA Docket 
No. 2-405. Default order . 
REUBEN G. BENZ COMPANY ¥. WESTERN DISTRIBUTORS 


and ASSOCIATED Brokers, INc. PACA Docket No. 


2-84. Petition for rehearing and reconsideration 
dismissed 172 


ROGERS, MANUEL, d/b/a ROGERS PRODUCE CO., and 
d/b/a MANUEL Rocers Propucg Co. PACA Docket 
No. 2-303. Withdrawal of disciplinary complaint 184 


V. GIUFRE & SONS v. EviAs Ruiz & Co. PACA Docket 
No. 2-391. Default order 183 


VALLEY PACKERS, INC. v. AMERICAN SYRUP & PRESERV- 


ING Co. PACA Docket No. 2-249. Failure to estab- 


lish contract—Dismissal 17 


ou 


VEGETABLE PACKING HOUSE, INC. v. JACK SPENCER. 
PACA Docket No. 2-403. Default order 184 


WADE HATCHER AND D, C, HOLLAND v. S. T. McCREADY 
& Son, Inc. and/or S. T. McCreapyY-SEED AND 
Propuce. PACA Docket No. 2-384. Default order 183 


WALTON, HOMER v. DERF MFcG. Co. PACA Docket No. 
2-414. Default order ........... sidecaps : 184 


COURT DECISION 


Perishable Agricultural Commodities Act, 1930 


Louis ZWICK et al. v. FREEMAN. 2d Cir. Feb. 14, 1967. 


Affirms Judicial Officer’s decision and order (25 
A.D. 90). Failure to pay promptly—Publication of 
facts—Repeated or flagrant violations—Prohibition 
of employment—Responsibly connected person of 
terminated licensee — Bankruptcy Act — Constitu- 


tionality of exclusion ..... ee .. 184 
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(No. 11,046) 


In re CARLTON J. GOODSELL, d/b/a C. J. GOODSELL. PACA Docket 
No. 2-304. Decided February 3, 1967. 


Failure to pay promptly—Failure to account and remit proceeds— 
Revocation of license 


Respondent’s failures to make full payment promptly for numerous ship- 
ments of perishable agricultural commodities purchased in interstate 
commerce and his failure to account and remit consignment proceeds 
constitute violations of the act for which his license is revoked. 


Mr. Frederick W. Woodley for complainant. 
Respondent pro se. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 10, 1967, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 11th day after the 
date of service thereof upon respondent and copies hereof shall 
be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on October 24, 1966, 
by the Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It was alleged 
that the respondent, Carlton J. Goodsell, doing business as C. J. 
Goodsell, of Lansing, Michigan, licensed under the Act, had failed 
to pay promptly in 36 transactions in interstate commerce, and 
had failed to account and pay for one shipment. Complainant 
requested that respondent’s license be revoked. Copies of the com- 
plaint and the rules of practice were served on respondent on 
October 28 and he was advised in writing that failure to deny 
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the allegations of the complaint would constitute admission of 
them. 


On November 14, 1966, respondent filed an answer in which 
he listed 20 accounts which had failed to pay him a total of 
$44,672.48 due to their owners’ going into bankruptcy, and that 
this and other slow paying accounts had forced respondent into 
bankruptcy. He did not deny that he had failed to account and 
pay as alleged in the complaint. 


The matter was assigned to Hearing Examiner Jack W. Bain 
on January 5, 1967, and on January 10, 1967, he issued a recom- 
mended decision without further investigation or hearing, pur- 
suant to Section 47.30(c) of the Rules of Practice (7 CFR 
47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Carlton J. Goodsell, is an individual doing busi- 
ness as C. J. Goodsell. His address is 15945 N. East Street, Lan- 
sing, Michigan 48906. 


2. Pursuant to the licensing provisions of the Act license No. 
87163 was issued to respondent on December 3, 1943. This license 
has been renewed annually, and was in effect when the complaint 
and answer were filed. 


3. During the period March 1965 through July 1966, respondent 
purchased, received and accepted without complaint 36 lots of 
perishable agricultural commodities in interstate commerce from 
eight shippers but has failed to make full payment promptly of 
the agreed purchase prices. Set forth below are the names of the 
sellers, the points of origin, the commodities, the vehicle identifi- 
cation, the dates of receipt and the agreed purchase prices (less 
adjustments, if any). In each purchase, payment was due the 
seller within ten days after receipt without complaint by the 
buyer but such payment has not been made. The payment of each 
purchase price is due or past due the sellers. 


The tabulation of these violations appears on the following 
pages. 
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4. On April 4, 1966, respondent received on consignment from 
Bill Borchardt Co., East Grand Forks, Minnesota, a carload of 
potatoes, WFE 72057, shipped in interstate commerce from Min- 


nesota to respondent at Lansing, Michigan. Respondent received, 
accepted, and disposed of the potatoes, but has failed, neglected 
and refused to account and pay the net proceeds due the shipper. 

5. Respondent’s failure to pay promptly and to account and 
pay, as set out in Proposed Findings of Fact 3 and 4, above, 


constitute flagrant and repeated violations of Section 2 of the 
Act (7 U.S.C. 499b). 


PROPOSED CONCLUSIONS 


For his many violations of the Act, respondent’s license should 
be revoked, as authorized by Section 8 of the Act (7 U.S.C. 499h). 


PROPOSED ORDER 
Respondent’s license under the Act is revoked. 


Copies hereof shall be served on the parties, and this order 
shall be effective ten days after service on respondent. 


(No. 11,047) 


MARCO FERRANTE v. THE ZEITZER FOOD CORPORATION. PACA 
Docket No. 2-169. Decided February 7, 1967. 


Price adjustment established—Dismissal 


Where evidence indicates that the parties agreed upon reduced prices for 
shipments of tomatoes involved, complaint dismissed as respondent has 
paid complainant the full amount agreed upon. 


Mr. Joseph Tomassi, Homestead, Fla., for complainant. 
Speno, Goldberg, Moore & Margules, Mineola, N. Y., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,104.75 in connection 
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with a series of sales of tomatoes, allegedly sold in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon counsel for com- 
plainant. Respondent filed an answer, admitting the purchase 
of tomatoes from complainant, but stating that the tomatoes were 
not of the size and quality as represented and that the purchase 
was an intrastate, as distinguished from an interstate, transaction. 


Inasmuch as the amount involved in this proceeding does not 
exceed $1,500, evidence was submitted in accordance with the 
shortened procedure provided in the rules of practice (7 CFR 
47.20). Complainant did not file an opening statement and re- 
spondent did not file an answering statement. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Marco Ferrante, whose address 
is 283 Washington Street, New York, New York. 


2. Respondent, The Zeitzer Food Corporation, is a corporation 
whose address is 101-07 Horatio Street, New York, New York. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


8. On or about April 24, 1965, to July 7, 1965, complafnant 
contracted to sell and respondent contracted to purchase 1,027 
lugs of tomatoes which complainant had received from the State 


of Florida. The tomatoes were sold at various prices totaling 
$3,601.50. 


4. Respondent took delivery of the tomatoes at complainant’s 
place of business. At or about the times of delivery, complainant 
and respondent agreed to adjusted prices totaling $2,457.25, which 
amount respondent has paid to complainant. 


5. An informal complaint was filed on September 23, 1965, 
which was within 9 months after accrual of the alleged causes 
of action herein. 


CONCLUSIONS 


Respondent’s position, as set forth in its answer and in the 
affidavit of its vice-president, Stuart Zeitzer, is that the tomatoes 


~~ 
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received from complainant did not meet the specifications of the 
original contracts; that, as to each shipment, an adjusted price 
was agreed upon before the tomatoes were delivered; and that 
full payment has been made of the adjusted prices. The only evi- 
dence in the record which contradicts these contentions is com- 
plainant’s letter dated November 1, 1965, which is a part of the 
report of investigation. In that letter complainant denies that 
he agreed to any reductions in price. This evidence is insufficient 
to overcome respondent’s statements under oath. From the evi- 
dence before us, we conclude that the parties agreed to reduced 
prices and that respondent has paid complainant the full amounts 
agreed upon. Accordingly, the complaint should be dismissed. 


In view of the above, it is unnecessary to discuss the question 
of jurisdiction raised by respondent. 
ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,048) 


GULF WESTERN SUPPLY AND PLASTIC COMPANY v. EMPERADA 


FARMS, INC. PACA Docket No. 2-223. Decided February 7, 
1967. 


Liability for deficit—Damages 


Where expenses of grading and packing melons for respondent exceeded 
total proceeds collected from sales thereof, resulting in a deficit, and 
respondent failed to establish that under contract it was not to be liable 
for any deficit, respondent liable to complainant for amount of such 
deficit. 


Complainant and respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 















164 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 26 A.D. 163 


A timely complaint was filed in which complainant‘! seeks repara- 
tion of $4,200.67 against respondent in connection with the dis- 
position, in interstate commerce, of numerous shipments of canta- 
loups for respondent’s account. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent. Respondent filed an answer, denying liability in con- 
nection with the matters alleged in the complaint. 


Although the amount of damages claimed in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. Accord- 
ingly, the evidence is submitted under the shortened procedure 
provided in the rules of practice, 7 CFR 47.20. Pursuant to such 
procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Gulf Western Supply and 
Plastic Company, whose address is Box 54, Mercedes, Texas. 


2. Respondent is a corporation, Emperada Farms, Inc., whose 
address is 105 West Brazos Street, Pearsall, Texas. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about June 17, 1965, Southwestern Melon Company, 
Edinburg, Texas, entered into a contract with respondent which 
provided for the grading and packing by Southwestern of canta- 
loups to be provided by respondent, in contemplation of shipment 
in interstate commerce. It also was understood that Southwestern, 
at its option, could sell, invoice, and collect, for respondent’s ac- 
count, all or part of the melons thus handled through its plant, 
both in bulk and in crates. 


4. Beginning on or about June 17 and ending on or about July 
7, 1965, Southwestern, acting on respondent’s behalf, graded and 
packed out 4,348 crates of melons, and 40,285 pounds of melons 
in bulk. Of the resulting 48 shipments, 46 were sold by South- 


1. The transactions forming the basis of this action took place between Southwestern Melon 
Company, Edinburg, Texas, and respondent. Subsequently, Southwestern assigned its claim 
in this matter to Gulf Western Supply and Plastic Company, Mercedes, Texas. The informal 
and the formel complaints in this proceeding were filed by Southwestern, on behalf of Gulf 
Western and as its (Gulf Western’s) representative. 
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western on behalf of respondent and two were sold by respondent. 
Southwestern invoiced the consignees on all 48 shipments and 
collected the total amount due of $6,985.18. 


5. Southwestern’s charges to respondent in connection with the 
grading and packing of the melons involved in this proceeding 
totaled $10,185.85. In addition, Southwestern advanced $1,000 
to respondent against anticipated proceeds to be realized from 
the sale of the cantaloups, for a total of $11,185.85. This sum 
exceeds the amount collected by Southwestern by $4,200.67, as 
reflected in the accounting rendered to respondent by Southwest- 
ern on or about July 7, 1965. No part of this sum has been paid 
by respondent, either to Southwestern or to complainant. 


6. An informal complaint was filed on December 13, 1965, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


Forty-eight shipments of melons are involved in this proceed- 
ing. Of this total, for'y-six shipments were sold by South- 
western, for and on behalf of respondent, with the remaining 
two shipments being sold by respondent. Southwestern invoiced 
the consignees of all 48 shipments and collected the proceeds due 
thereon, amounting to a total of $6,985.18. Southwestern’s ex- 
penses incurred in connection with this operation, however, 
amounted to $10,185.85. In addition, Southwestern advanced re- 
spondent $1,000 against anticipated proceeds to be realized from 
the sale of the melons. Total expenses incurred by Southwestern 
thus exceeded the total proceeds collected by Southwestern from 
the sale of the subject melons, resulting in a deficit of $4,200.67. 
Complainant seeks to recover for this deficit. Respondent, how- 
ever, denies liability for the deficit, alleging that under the con- 
tract made with Southwestern in June 1965, respondent was not 
to be financially responsible for any deficit resulting from this 
operation. Respondent’s allegation, however, is denied. 


Respondent has the burden of proving, by a preponderance of 
the evidence, its affirmative allegation. The only evidence offered 
by respondent in this connection is a statement by its Vice Presi- 
dent and General Manager, John R. Donaldson, Jr., which was to 
the same effect as respondent’s allegation. This is countered by 
complainant’s submission in evidence of the affidavit of one of 
Southwestern’s partners, Murle K. Post, who denies the allegation. 
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In the absence of other evidence relating to the issue, therefore, 
we conclude that respondent has failed to sustain its burden of 
proving that it was to be excused from liability with respect to the 
payment of the deficit realized in connection with this operation. 
The amount of this deficit, as we have found, is $4,200.67. Re- 
spondent’s failure to pay this sum to its agent, Southwestern, or 
to complainant, is in violation of section 2 of the act, for which 
reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,200.67, with interest there- 
on at the rate of 6 percent per annum from August 1, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,049) 


LAJOIE & MORNEAULT POTATO Co. v. PHILLIP R. WELLER. PACA 
Docket No. 2-104. Decided February 9, 1967. 


Breach of warranty of merchantability—Damages 


Where seller breached warranty of merchantability in shipping potatoes that 
had to be dumped and otherwise disposed of and which had no commercial 
value, respondent’s damage at least equals the contract price claimed 
by complainant and complaint dismissed. Counterclaim against assignee 
dismissed. 


Mr. Joel R. LaBlanc, Madawaska, Me., for complainant. 
Bayer and Phelon, of Manchester, Conn., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $731.25 in connection 
with a shipment of potatoes in interstate commerce. 
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A copy of the formal complaint, a copy of an amendment to the 
complaint, and a copy of the Department’s report of investiga- 
tion were served upon respondent. A copy of the report of in- 
vestigation was also served upon complainant. Respondent filed 
an answer, denying liability and asserting a counterclaim. Re- 
spondent averred that complainant failed to ship potatoes meet- 
ing contract requirements. 


Although the amount involved is less than $1,500, respondent 
requested an oral hearing on the ground that an oral hearing 
was necessary for a “just determination” of the proceeding. Re- 
spondent’s request for an oral hearing was denied and the issues 
were submitted in accordance with the shortened procedure pro- 
vided in the Rules of Practice (7 CFR 47.20). Pursuant to such 
procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. Each of the parties submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Elmer Alva Morneault, doing 
business as LaJoie & Morneault Potato Co., whose address is Box 
520, Main Street, Van Buren, Maine. At the time of the trans- 
action involved herein, complainant was licensed under the Act. 


2. Respondent is an individual, Phillip Richard Weller, doing 
business as Phillip R. Weller, whose address is 47 Troy Road, 
South Windsor, Connecticut. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On or about June 12, 1965, in the course of interstate com- 
merce and by oral contract, Herbert Vaillancourt sold to respond- 
ent a load of potatoes consisting of 136 50-pound bags, “Processing 
Grade,” at $1.40 per bag, totaling $190.40, 585 50-pound bags, 
“Processing Grade,” at $1.25 per bag, totaling $731.25, and 156 
50-pound bags, U.S. No. 1, at $3.25 per bag, totaling $507, or a 
total invoice price of $1,428.65, f.o.b. Van Buren, Maine. 


4. The contract was negotiated by LaJoie & Morneault Potato 
Co., a broker located at Van Buren, Maine. 


5. On June 12, 1965, Herbert Vaillancourt shipped from load- 
ing point in the State of Maine to respondent at South Windsor, 


Connecticut, a load of potatoes in a truck furnished by respondent. 
The shipment arrived at destination on Sunday, June 13, 1965. 
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6. Early on Monday morning, June 14, 1965, respondent and his 
customer, Samuel Anopolsky, inspected the potatoes. The 585 
bags of “Processing Grade” which were purchased at $1.25 per 
bag were found to contain throughout the lot slimy rot and soft 
rot, the bags and the potatoes were wet, and a strong unpleasant 
odor was present in these potatoes. Respondent’s buyer accepted 
the other two lots of potatoes contained in the shipment, but re- 
jected the 585 bags above referred to. 


7. On June 14, 1965, respondent called complainant’s assignor 
by telephone and reported the condition of the potatoes. There- 
after, on the same day, respondent tried to sell the potatoes in 
the local market at a greatly reduced price, but without success. 
On Tuesday and Wednesday, June 15 and 16, respondent in- 
structed two potato dealers to recondition the potatoes. Pursuant 
to these instructions, 25 or 30 bags were removed and efforts 
were made to salvage and recondition these potatoes. This also 
proved unsuccessful. The 25 or 30 bags were taken to the town 
dump and the remainder of the potatoes in question were given 
to a pig farmer, who carted them away to his farm on Thursday, 
June 17, 1965. 


8. Respondent paid the purchase price for the two lots of po- 
tatoes accepted by his customer, but has not paid the $731.25 
purchase price of the 585 bags here involved. 


9. On October 8, 1965, Herbert Vaillancourt assigned to LaJoie 
& Morneault Potato Co. his claim against respondent in connec- 
tion with said potatoes. 


10. The formal complaint was filed on January 24, 1966, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The contract in this case called for “Processing Grade” potatoes, 
but it is not specified that the parties contemplated either U.S. 
No. 1 potatoes for processing or U.S. No. 2 potatoes for process- 
ing. Since the contract specifies merely “Processing Grade,” it 
may be assumed that the potatoes were not of the best quality 
or grade. However, there is at least an implied warranty of 
merchantability; i.e., that they were of fair average quality and 
would pass without objection in the trade under the contract de- 
scription; and also that they were fit for the ordinary purposes 
for which such goods were used. Section 2-314, Uniform Com- 
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mercial Code. The primary question posed by the pleadings in this 
case is whether complainant’s assignor delivered potatoes meeting 
contract requirements and specifications. 


Although no official inspection was made of the potatoes upon 
arrival, respondent has submitted considerable evidence to the 
effect that the potatoes were badly deteriorated upon arrival, with 
slimy rot and soft rot appearing throughout the lot, causing wet 
sacks and an unusually strong unpleasant odor. Respondent’s 
buyer accepted without complaint the other two lots of potatoes 
contained in the shipment, but promptly rejected the 585 bags in 
question due to their condition. After reporting the condition 
to complainant’s assignor, respondent attempted to recondition 
the potatoes by having two experienced dealers undertake to sort 
and salvage any good potatoes. However, after going through 
25 to 30 bags, these dealers reported to respondent that it was 
impossible to recondition the potatoes. The remainder of the po- 
tatoes in question were then given to a pig farmer, who hauled 
them away to his farm on June 17, four days after arrival of the 
shipment. 


The evidence shows that complainant or his assignor informed 
respondent, upon being notified of the condition of the potatoes, 
that they would send representatives to inspect the potatoes and 
perhaps assist in their disposal. However, according to respond- 
ent, such representatives did not arrive until June 17, and in the 
meantime, the potatoes had been given to the pig farmer and 
carted away, while the 25 or 30 bags removed for attempted re- 
conditioning were taken to the town dump. Upon arrival of the 
representatives, respondent accompanied them to the pig farm 
to inspect the potatoes. Complainant submitted in evidence veri- 
fied statements by the men who inspected the potatoes that, in 
their opinion, the potatoes they saw were not the potatoes shipped 
to respondent by complainant “because they could not have been 
in such a state of decomposition had they been shipped on June 
12, 1965,” and “he did see in bags at the pig farm potatoes that 
were so bad it is unbelievable that they had been shipped June 12, 
1965.” Still another representative of complainant went to the 
town dump and saw potatoes dumped there which, in his opinion, 
were not the potatoes shipped by complainant. This opinion was 
based upon the “strong odor” eminating from the potatoes which 
this representative stated he had not previously experienced in 
Maine potatoes. All of these opinions appear to be based solely on 
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conjecture and surmise. Other evidence in the record indicates 
that they were the same potatoes shipped to respondent. 


In our opinion, a preponderance of the evidence indicates that 
complainant’s assignor breached the warranty of merchantability, 
in violation of Section 2 of the Act. Although respondent gave 
notice of rejection of the potatoes, it is clear that he accepted 
them. Having accepted the potatoes, respondent is liable for the 
purchase price less any damages he may have sustained as a result 
of any breach of the contract by complainant’s assignor. The gen- 
eral measure of damages for a breach of warranty is the differ- 
ence between the value the commodity would have had if it had 
met contract requirements and the value of the commodity actually 
delivered. In the absence of other evidence of the value the po- 
tatoes would have had if they had been up to contract, we accept 
the purchase price plus freight as the value the potatoes would 
have had if they had met the requirements of the contract. On the 
basis of the evidence, we must conclude that the potatoes delivered 
had no commercial value. Accordingly, respondent’s damage at 
least equals the contract price claimed by complainant, and the 
complaint should be dismissed. 


Respondent counterclaims for freight in the amount of $219.38. 
However, it does not appear that an affirmative award may be 
made to respondent against the complainant, who is merely the 
assignee of the original seller. 4 Corbin on Contracts, Section 896. 
The counterclaim should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,050) 


LOMBARDO FRUIT & PRODUCE COMPANY v. HARRY HYMAN GOLD- 
BERG and/or FRANK FINE Co. PACA Docket No. 2-385. 
Decided February 9, 1967. 


Untimely complaint—Jurisdiction—Dismissal 





Where complaint not timely filed it is not within jurisdiction of Secretary 
and is therefore dismissed. 
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Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed in which complainant seeks an award 
of reparation against both respondents in the total amount of 
$1,454.16 in connection with a transaction involving a carload of 
tomatoes in interstate commerce. A copy of the formal complaint 
was served on each respondent but neither respondent filed an 
answer thereto. 


Complainant, Lombardo Fruit & Produce Company, is a cor- 
poration whose address is 83-91 Produce Row, St. Louis, Missouri. 
Respondent Harry Hyman Goldberg is an individual doing busi- 
ness as Goldie Distributing Co. and Goldie Produce Company, 
whose address is P. O. Box 96, Pompano Beach, Florida. Respond- 
ent Frank Fine Co. is a partnership composed of F. Frank Fine 
and Pat Martin Fine, whose address is P. O. Box 6011, Pompano 
Beach, Florida. At the time of the transaction involved herein, 
respondents were licensed under the act. 


Under the provisions of the act, 7 U.S.C. 499f, a complaint, 
to be timely, must be filed within 9 months after the cause of ac- 
tion accrues. Since the cause of action here accrued when com- 
plainant was unable to get possession and control of car FHIX 
40879 at contract destination, it is clear that the complaint as to 
Frank Fine Co., named as a party respondent for the first time in 
the formal complaint, was not timely filed. While an informal 
complaint was filed against respondent Harry Hyman Goldberg 
at an earlier date, complainant has failed to establish, on the basis 
of the matters alleged in the complaint, that the complaint as to 
this respondent was timely filed. 


The statutory requirement specifying the time within which 
a complaint must be filed is jurisdictional in nature. Shoreland 
Freezers, Inc. v. Novick Brothers, 15 A.D. 989 (1956). A com- 
plainant, therefore, who fails to meet this requirement defeats 
the jurisdiction of the Secretary. Maggio Bros. Los Angeles v. 
J. B. Ruth Sales Corp., 15 A.D. 1263 (1956). Accordingly, and 
pursuant to the conclusions which we have previously reached 
herein, we find that the Secretary has no jurisdiction as to the 
complaint filed against either of these respondents. Accordingly; 
the complaint should be, and hereby is, dismissed as to each. 
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In passing, we might note that even if our conclusions as prev- 
iously stated herein were otherwise, we would still be unable to 
issue an order of default in complainant’s favor at this time. See 
section 47.8(c) of the rules of practice (7 CFR 47.8(c)). 


Copies hereof shall be served upon the parties. 


(No. 11,051) 


REUBEN G. BENZ COMPANY v. WESTERN DISTRIBUTORS and ASSOCI- 
ATED BROKERS, INC. PACA Docket No. 2-84. Decided Febru- 
ary 15, 1967. 


Petition for rehearing and reconsideration—Dismissed 


As the order of January 12, 1967, is supported by the evidence and the law 
applicable thereto, the petition for rehearing and reconsideration filed 
by respondent Associated Brokers, Inc. is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON REHEARING AND RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
a default order was issued on April 18, 1966, awarding reparation, 
in the amount of $1,266 plus interest, to complainant against 
respondents jointly and severally. Thereafter, respondent Associ- 
ated Brokers, Inc.’s default in the filing of an answer was set 
aside, the order of April 18 was vacated with respect to respond- 
ent Associated Brokers, Inc., and the proceeding was reopened. 
After consideration of the evidence and the briefs submitted by 
complainant and by respondent Associated Brokers, Inc., an order 
was issued on January 12, 1967, awarding reparation to com- 
plainant against respondent Associated Brokers, Inc., in the 
amount of $1,266, plus interest. It was stated in the order of 
January 12, 1967, that the default order of April 18, 1966, re- 
mained in effect with respect to respondent Western Distributors, 
which has not paid the reparation awarded therein. It was also 
stated in the order of January 12, 1967, that the liability of As- 
sociated Brokers, Inc., is joint and several with that of respondent 
Western Distributors, and that payment of the total amount of 
$1,266, with interest, to complainant will discharge its claim. 
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A copy of the order of January 12, 1967, was served upon all 
parties, and, within ten days thereafter, a motion for rehearing 
was filed on behalf of respondent Associated Brokers, Inc. This 
motion, which we construe also as a petition for reconsideration, 
automatically operated to set the order aside pending final action 
on the petition. 


Respondent, in its petition, contends that the decision and order 
of January 12, 1967, was incorrect in that there was no finding 
that the contested apples failed to meet the required standards 
when delivered in Dallas, and that this fact was shown by the 
undisputed evidence. We cannot agree with these contentions. 
In Finding of Fact 6 we found that complainant’s apples met the 
requirements of Washington Extra Fancy grade at shipping point. 
The inspection certificate No. I-26666 which was submitted into 
evidence by respondent referred only to fancy winesaps, Hi Yu 
Brand, so that this certificate is not probative of the condition 
at destination of complainant’s apples, which were of “extra 
fancy” grade, were all Highlandkid or Classen brand, and were so 
labelled. 


Respondent also alleges that Finding of Fact 8 is erroneous 
because complainant’s evidence indicated that $874.80 was paid 
by Western Distributors for the account of complainant. We 
note that complainant submitted no evidence on this issue and in 
fact stated in its opening statement that it had no knowledge, 
prior to receipt of respondent’s answer, of the payment by West- 
ern Distributors of freight on the entire Shafer truckload amount- 
ing to $874.80, computed at 90 cents per carton for 972 cartons. 
Complainant did argue that this payment constituted a partial 
payment to Associated Brokers, Inc., by Western Distributors on 
complainant’s apples, but, based upon the documents submitted 
with respondent’s answer we found that Boehmer, Inc., credited 
Western Distributors with the payment of $874.80 as freight, and 
upon reconsideration we find no error in this respect. Since com- 
plainant’s apples were sold on an f.o.b. basis, the payment of 
freight by Western Distributors cannot be credited against the 
invoice f.o.b. price. 


Respondent also contends, in its petition, that our decision and 
order erroneously decided that respondent Associated Brokers, 
Ine., agreed to the special agreement as set forth in Finding of 
Fact 5. We have reviewed the evidence on this issue and find no 
error. We need not repeat herein the explanatory discussion, of 
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the evidence bearing on this issue, which was previously set forth 
in our original conclusions. 


Finally, respondent alleges that our order was in error in that 
it did not award the respondent Associated Brokers, Inc., recovery 
over against the said respondent Western Distributors. We would 
remind respondent that the order first issued in this proceeding 
was a default order which awarded reparation to complainant 
against both respondents jointly and severally, as requested in the 
complaint. Thereafter, the proceeding was reopened to allow re- 
spondent Associated Brokers, Inc., to answer the complaint. No 
issue regarding any recovery by Associated Brokers, Inc., against 
respondent Western Distributors has previously been made in this 
proceeding, by cross-claim or otherwise. Western Distributors 
has received no notice of such a claim. Under these circum- 
stances we do not believe that the relief now requested could 
properly be granted in this proceeding. 


On a review of the record, we conclude that our order of 
January 12, 1967, is supported by the evidence and the law ap- 
plicable thereto. Accordingly, respondent Associated Brokers, 
Inc.’s petition for rehearing and reconsideration is hereby dis- 
missed without prior service upon complainant, and our order of 
January 12, 1967, is reinstated. The reparation awarded to com- 
plainant in that order shall be paid within 30 days from the date 
of this order. 


Copies of this order shall be served upon the parties. 


(No. 11,052) 


LOMBARDO FRUIT & PRODUCE COMPANY v. HARRY HYMAN GOLD- 
BERG and/or FRANK FINE Co. PACA Docket No. 2-385. De- 
cided February 21, 1967. 


Prior order vacated—Proceedings remanded to presiding officer 
to determine timeliness of complaint 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER VACATING PRIOR ORDER 
In this proceeding under the Perishable Agricultural Commodi- 


ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
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issued February 9, 1967, dismissing the complaint as to both re- 
spondents on the basis that the complaint was not timely filed 
as to Frank Fine Co. and that complainant had not established 
that the complaint was timely filed as to respondent Harry Hyman 
Goldberg. Complainant filed a motion requesting that the order 
of February 9, 1967 be vacated and, in effect, pointed out an in- 
consistency on the question of jurisdiction between the complaint 
and an exhibit attached thereto. In order to clarify such incon- 
sistency and to determine jurisdiction herein, the order of Febru- 
ary 9, 1967 is hereby vacated, and, as respondents are in default 
in the filing of an answer, the matter is remanded to a presiding 
officer for the purpose of receiving evidence as to the timeliness 
of the complaint herein and the damages resulting from the vio- 
lation of the act alleged therein. 


(No. 11,053) 


VALLEY PACKERS, INC. v. AMERICAN SYRUP & PRESERVING CO. 
PACA Docket No. 2-249. Decided February 21, 1967. 


Failure to establish contract—Dismissal 


Where complainant failed to prove contract of sale and respondent’s actions 
consistent with its denial of purchase, complaint dismissed. 


J. V. Cedergreen Sales Co., Portland, Ore., for complainant. 
Respondent pro se. 
Mr. James E. Horton, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $5,100.48 in connection 
with a transaction involving a quantity of frozen blackberries in 


interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 


complaint was served upon respondent, who filed an answer 
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thereto, denying liability to complainant in connection with this 
transaction. 


Although the amount involved exceeds $1,500, the parties 
waived an oral hearing and the evidence was submitted in accord- 
ance with the shortened procedure provided in the rules of prac- 


tice (7 CFR 47.20). In accordance with the shortened procedure, 


the parties were afforded an opportunity to submit additional 
evidence in the form of opening and answering statements. 
Neither party, however, submitted any additional evidence. 


Neither party filed a brief, 


FINDINGS OF FACT 


1. Complainant, Valley Packers, Inc., is a corporation whose 


address is 201 West Main, Puyallup, Washington. 


2. Respondent, American Syrup & Preserving Co., is a corpora- 
tion whose address is 521 8th Avenue South, Nashville, Tennes- 
see. At the time of the transaction involved herein, respondent 


was licensed under the act. 


8. On September 14, 1965, complainant invoiced respondent 
for 4,000 28-pound net weight tins of frozen straight pack Culti- 
vated Evergreen Blackberries, U.S. Grade B Choice or better, at 


$ .25 per pound, f.o.b. Puyallup, Washington. The total price of 


the berries was $28,000. The invoice and other documents were 


sent to respondent pursuant to an alleged contract entered into on 
or about August 2, 1965, between complainant’s broker, J. V. 
Cedergreen Co. (Cedergreen), and respondent. Imperial Frozen 


Foods Co., Inc. (Imperial), Cedergreen’s associate broker, soli- 
cited the alleged order for the blackberries. 


A. On or about September 17, 1965, respondent refused to ac- 
cept the documents and said it had not entered into any contract 


for purchasing the blackberries, 


5. Complainant subsequently sold the blackberries to other 
purchasers for the following prices: 


1800/28+ Tins @ 25¢ lb. — $12,600.00 
2200/28 Tins @ 1714¢ Ib, — $10,780.00 
Complainant also incurred storage expenses totaling $295.68. The 


brokers received $184.80 less than they would have received had 
all the blackberries been sold at $ .25 per pound. 
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7, The formal complaint was filed on April 4, 1966, which was 


within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 
Complainant alleges it sold respondent 4,000 tins of frozen 


blackberries. Respondent denies the purchase from complainant. 
The burden of proof rests upon complainant to establish by a 
preponderance of the evidence the allegations of its complaint. 


In support of its claim, complainant states the sale was made 


and has shown a memorandum of sale issued by J. V. Cedergreen 


Sales Co. dated August 2, 1965. Complainant also has shown it 
sent respondent an invoice for the alleged purchase price along 
with other documents. These actions are consistent with com- 


plainant’s position that it sold the blackberries in question to re- 
spondent. 


Respondent has submitted in evidence an affidavit of respond- 
ent’s secretary-treasurer, William Martin, to the effect that he told 


Phil Matlick of Imperial Frozen Foods Co., Inc., that he, Martin, 


was not interested in buying blackberries from Matlick and in- 
stead already had purchased berries from another source. The 
affidavit of respondent’s office manager, W. R. Colson, is to the 
effect that his office conducted a diligent search for the sales memo 


Imperial claims it sent to respondent, but that no such sales memo 


had been seen or heard of in that office. The affidavit of respond- 
ent’s employees Rose B. Martin and Thomas R. Smith, along with 
correspondence between respondent and West Coast Packers, Inc., 


a broker, indicate respondent purchased its berries through West 
Coast in late July 1965 and respondent did not contemplate addi- 
tional purchases in the near future. 

The parties agree that, upon receipt of complainant’s invoice 


and other documents in the middle of September 1965, respondent 


returned the papers and stated it refused to accept any berries 


from complainant. Respondent’s refusal was consistent with its 
contention that it never agreed to purchase the berries. 


Evidence in support of the sale includes a letter from Imperial 
to Cedergreen dated October 15, 1965, which reads, in part, as 


follows: 


“Phil [Matlick] reached Bill Martin today who admitted that 
he ‘found’ our confirmation and apologized for everything. 
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However Bill Martin asked that we go along with him due to 
the fact that he is very strapped for money .. .” 


William (Bill) Martin, in letters to the Department dated Decem- 
ber 6, 1965, and December 16, 1965, denies confirming the order 


for the berries and states respondent did not receive a memoran- 
dum of sale from the broker. 


On the basis of the evidence before us, we conclude that com- 
plainant has failed to sustain its burden of proving the contract 


as alleged. It follows that the complaint filed herein should be dis- 
missed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,054) 


A. LEvy & J. ZENTNER COMPANY v. BEN GATzZ Co. PACA Docket 
No. 2-219. Decided February 27, 1967. 


Breach of suitable shipping condition—Damages—Dismissal 


Where complainant breached warranty of suitable shipping condition in sale 
of tomatoes that were abnormally deteriorated upon arrival at destina- 
tion and had no commercial value, respondent’s damage at least equals 
contract price and complaint dismissed. 


Complainant and respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $3,006 in connection 
with a transaction involving a shipment of tomatoes in interstate 
commerce. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the 


\- 
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report of investigation was also served upon complainant. Re- 


spondent filed an answer to the complaint, admitting the purchase 
and sale of the tomatoes and averring that the tomatoes were not 
in suitable shipping condition at the time of shipment. 


Although the amount involved herein exceeds $1,500, the parties 


waived an oral hearing and the issues were submitted under the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20). Pursuant to such procedure, complainant filed an open- 


ing statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. Each party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, A. Levy & J. Zentner Company, is a corporation 
whose address is P. O. Box 2288, South San Francisco, California. 


2. Respondent is an individual, Bennett George Gatz, doing 
business as Ben Gatz Co., who address is 1483 West Shaw Avenue, 
Fresno, California. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about July 138, 1965, contemplating shipment in inter- 
state commerce, complainant sold to respondent one piggy back 
van, two layers, Red Rooster label pink tomatoes, 6x6 and larger, 
at an agreed price of $2 per flat (1,503 flats), f.o.b. shipping point. 
The contract provided that the tomatoes would be loaded in a 
special van provided by respondent, and that respondent would 
make arrangements as to billing and transporting the tomatoes 
from complainant’s shed to point of loading on a freight car 
arranged by respondent. 


4. On July 15, 1965, complainant loaded at Cutler, California, 
into Cargo-Sure Piggy CAZ 50-8010 provided by respondent 1,503 
flats of tomatoes for transportation to Stockton, California, for 
loading onto a railroad freight car for shipment to Chicago, IIli- 
nois. Complainant specified on the bill of lading refrigeration 
temperatures of 48° low and 50° high. 


5. Upon arrival at Stockton, the pulp temperature of the to- 
matoes was 76°. The railroad, after discussing the matter with 
respondent, set the refrigeration at 70°. 


6. The piggy back was shipped on July 16, 1965, on car TTX 
650416, consigned to respondent at Chicago, Illinois, Upon arrival 
of the shipment on or about July 21, 1965, a Federal inspection 
restricted to product and lading in two upper layers of six stacks 
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nearest rear doors was made at 10:30 a.m. C.D.S. The pertinent 
part of the report of that inspection is as follows: 


“Temperature of product: Rear stack: Top 70° F. Bottom 
70° F. 5th stack from rear door, 2nd layer down 78° F. 6th 
stack from rear door, 2nd layer down, 78° F. 

“Quality: Clean, well developed, well formed and smooth to 
fairly smooth. Grade defects average, 3%, mostly catfaces. 


“Condition: Average approximately 45% green to breakers 
and 20% light red to red. Decay ranges from 10 to 50%, 
average approximately 35%, generally Fusarium Rot, in 
various stages. From 18 to 45%, average approximately 35% 
damage by soft watery translucent areas, scattered through- 
out pack. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account of condition.” 


7. On the same day the tomatoes were inspected, July 21, 1965, 
respondent sent complainant the following wire “WE ARE 
ABANDONING VAN WPZ 50810 TO THE RAILROAD IN 
CHICAGO YOU LOADED MERCHANDISE AT TEMPERA- 
TURE OF 76 DEGREES DECAY IS EXCESSIVE UP TO 50 
PERCENT 35 PERCENT AVERAGE.” Respondent has not paid 
complainant any amount in connection with the subject tomatoes. 


8. The formal complaint was filed on January 27, 1966, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


There is no dispute that complainant sold to respondent 1,503 
flats of pink tomatoes on an f.o.b. basis and that the tomatoes 
on arrival were abnormally deteriorated. Respondent contends 
that the tomatoes were not in suitable shipping condition. 


In an f.o.b. contract, there is an implied warranty that the com- 
modity is in suitable shipping condition, that is, that it is in a con- 
dition which, if the shipment is handled under normal transporta- 
tion service and conditions, will assure delivery without abnormal 
deterioration at the contract destination agreed upon between the 
parties. Complainant contends that the transportation service 
and conditions were not normal because of the change in refrige- 
ration temperature in the van at Stockton, California. 


it 
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While there is some dispute as to whether the transportation 
service and conditions were normal, we deem it unnecessary to 
decide this question, in view of the high percentage of damage 
(18 to 45%) by the soft watery translucent areas scattered 
throughout the pack. In our opinion, this condition was not caused 
by the transportation service and conditions, including in transit 
temperatures. Accordingly, we conclude that the tomatoes were 
not in suitable shipping condition and that complainant breached 
the contract, in violation of Section 2 of the Act. 


Respondent accepted the tomatoes and having done so is liable 
for the purchase price, less any damages he may have sustained 
as a result of complainant’s breach of the contract. The measure 
of damages for a breach of warranty is the difference between the 
value the commodity would have had if it had met contract re- 
quirements and the value of the commodity actually delivered. 
In the absence of other evidence of the value the tomatoes would 
have had if they had been up to contract, we accept the purchase 
price plus freight as the value they would have had if they had 
met the requirements of the contract. According to the evidence, 
the tomatoes delivered to respondent had no commercial value, 
because of the soft watery translucent areas. Accordingly, re- 
spondent’s damage at least equals the contract price claimed by 
complainant in the complaint. The complaint, therefore, should 
be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,055) 


HARRY CARIAN SALES v. MARTIN FRuIT Co., INc. PACA Docket 
No. 9777. Decided February 28, 1967. 


Stay order vacated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
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issued October 21, 1966, awarding reparation to complainant 
against respondent. Respondent requested an extension of time 
within which to file a petition for a rehearing of the proceeding 
and the order of October 21, 1966 was stayed October 28, 1966. 
Respondent has failed to file such a petition. Accordingly, the stay 
order of October 28, 1966 is hereby vacated and the order of Oc- 
tober 21, 1966 is hereby reinstated with the reparation awarded 
therein to be paid within 30 days from the date of this order. 


(No. 11,056) 


MARTIN FRUvIT Co., INC. v. JOHN SLAVICH, JR., INC. PACA Docket 
No. 9815. Decided February 28, 1967. 


Stay order vacated 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER VACATING PRIOR ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued October 21, 1966 dismissing the complaint. Complainant 
requested an extension of time within which to file a petition for 
rehearing of the proceeding and the order of October 21, 1966, was 
stayed October 28, 1966. Subsequently, such stay order was va- 
cated and a new stay order was issued January 6, 1967. Com- 
plainant has failed to file a petition for rehearing. Accordingly, 
the stay order of January 6, 1967 is hereby vacated and the order 


of October 21, 1966 is hereby reinstated. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 11,057) 


GOLDEN TRIANGLE FRUIT Co. v. JIMMIE EDWARDS PRODUCE. PACA 
Docket No. 2-389. Order issued February 7, 1967. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 11,058) 


BASIN PRODUCE Co. INC. v. CONTRERAS BRO’S PRODUCE. PACA 
Docket No. 2-387. Reparation of $1,550 with 6 percent in- 
terest from January 1, 1966, awarded complainant against 
respondent in order issued February 3, 1967. 


(No. 11,059) 


V. GIUFRE & SONS v. ELIAS Ruiz & Co. PACA Docket No. 2-391. 
Reparation of $12,470 with 6 percent interest from May 1], 
1966, awarded complainant against respondent in order is- 
sued February 7, 1967. 


(No. 11,060) 


WADE HATCHER AND D. C. HOLLAND v. S. T. MCCREADY & SON, 
INc. and/or S. T. MCCREADY-SEED AND PRODUCE. PACA 
Docket No. 2-384. Reparation of $1,824.90 with 6 percent in- 
terest from March 1, 1966, awarded complainant against 
respondent S. T. McCready, doing business as S. T. McCready- 
Seed Produce in order issued February 9, 1967. 


(No. 11,061) 


THE BALTIMORE FRUIT & PRODUCE ASSN. INC. v. CHEAP CHARLIE’S. 
PACA Docket No. 2-404. Reparation of $2,489.42 with 6 per- 
cent interest from September 1, 1966, awarded complainant 
against respondent in order issued February 10, 1967. 


(No. 11,062) 


DE BRUYN MIDWEST PRODUCE Co. INC. v. GENE KRUS PRODUCE. 
PACA Docket No. 2-408. Reparation of $1,397.29 with 6 per- 


cent interest from April 1, 1966, awarded complainant 
against respondent in order issued February 10, 1967. 


(No. 11,063) 


DE BRUYN PRODUCE Co. v. GENE KRUS PRODUCE. PACA Docket 
No. 2-406. Reparation of $1,473.25 with 6 percent interest 
from April 1, 1966, awarded complainant against respondent 
in order issued February 10, 1967. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 26 A.D. 184 





(No. 11,064) 


R. L. & W. M. DICKEY v. ALBERT DORN. PACA Docket No. 2-405. 
Reparation of $3,375.15 with 6 percent interest from August 


1, 1966, awarded complainant against respondent in order 
issued February 10, 1967. 


(No. 11,065) 


VEGETABLE PACKING HOUSE, INC. v. JACK SPENCER. PACA Docket 
No. 2-403. Reparation of $1,209.50 with 6 percent interest 
from August 1, 1966, awarded complainant against respond- 
ent in order issued February 10, 1967. 


(No. 11,066) 


DE BRUYN TEXAS PRODUCE Co. v. GENE KRus PropuUcE. PACA 
Docket No. 2-407. Reparation of $3,845.38 with 6 percent 
interest from April 1, 1966, awarded complainant against 
respondent in order issued February 14, 1967. 


(No. 11,067) 


HOMER WALTON v. DERF MFc. Co. PACA Docket No. 2-414. Rep- 
aration of $14,675.76 with 6 percent interest from August 
1, 1966, awarded complainant against respondent in order is- 


sued February 20, 1967. 


WITHDRAWAL OF DISCIPLINARY COMPLAINT—CONSENT OF 
PARTIES 


(No. 11,068) 


In re MANUEL ROGERS, d/b/a ROGERS PRODUCE Co., and d/b/a 
MANUEL ROGERS PRODUCE Co. PACA Docket No. 2-303. Order 
issued February 1, 1967. 


COURT DECISION 


LOUIS ZWICK AND JOSEPH ZWICK, individually and as copartners 
of LOUIS ZWICK AND SON, AND LOUIS ZWICK & SON v. ORVILLE 
L. FREEMAN, Secretary of Agriculture and THE UNITED 
STATES. Decided February 14, 1967. 











LOUIS ZWICK v. FREEMAN 185 
Cite as 26 A.D. 184 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Petition to review a determination of the Department of Agri- 
culture and to obtain a reversal of the order of the Secretary of 
Agriculture thereon. The petition is denied and the administra- 
tive order affirmed. 


WATERMAN, Circuit Judge: 


Petitioners seek to review an order of the Judicial Officer of the 
United States Department of Agriculture, acting for the Secretary 
of Agriculture, based upon his findings and conclusions that peti- 
tioner’s partnership, Louis Zwick & Son, had engaged in repeated 
and flagrant violations of the Perishable Agricultural Commodi- 
ties Act (hereinafter sometimes “Commodities Act’’) § 2, 7 U.S.C. 
§ 499b(4).1 The individual petitioners seek review because the 
effect of this order under 7 U.S.C. § 499h(b) results in barring 
them from employment by any licensee under the Commodities 
Act for a minimum period of one year because they were “respon- 
sibly connected” with the partnership licensee against which the 
order was issued.” 


1. This court has jurisdiction to determine the validity of the order under 5 U. S. C. 
§1031 et seq. 

Hore tho Department served its complaint upon petitioners, petitioners answered and, 
pending a hearing before the Judicial Officer, the parties entered into a stipulation as to the 
facts, waived hearing and oral argument and consented that the matter be referred directly to 
the Judicial Officer for determination. Thereafter the Judicial Officer entered a tentative order 
and final order. The final order is the subject of the appeal. 


2. Employment may be approved by the Secretary after one year if they furnish a surety 
bond satisfactory to the Secretary, or approved after two years without bond. 7 U. S. C. 
§ 199h(b). 

7. & Cc. §499h (b) reads as follows: 
$499h. Grounds for suspension or revocation of license. 
t - t o . 

(b) Unlawful employment of certain persons; restrictions; bond assuring com- 
pliance; approval of employment without bond; change in amount of bond; payment of 
increased amount; penalties. 

Except with the approval of the Secretary, no licensee shall employ any person, or any 
person who is or has been responsibly connected with any person— 

(1) whose license has been revoked or is currently suspended by order of the Secretary; 

(2) who has been found after notice and opportunity for hearing to have committed any 
flagrant or repeated violation of section 499b of this title, but this provision shall not apply 
to any case in which the license of the person found to have committed such violation was 
suspemled and the suspension period has expired or is not in effect; or 

(3) against whom there is an unpaid reparation award issued within two years, subject 
to his right of appeal under section 499g(c) of this title. 

The Secretary may approve such employment at any time following nonpayment of a repa- 
ration award, or after one year following the revocation or finding of flagrant or repeated 
violation of section 499b of this title, if the licensee furnishes and maintains a surety bond 
in form and amount satisfactory to the Secretary as assurance that such licencec’s business 
will be conducted in accordance with this chapter and that the licensee will pay all reparation 
awards, subject to its right of appeal under section 499g(c) of this title, which may be issued 
against it in connection with transactions occurring within four years following the approval. 

Cont. 
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The facts underlying the proceedings were not disputed and the 


parties entered into a stipulation which was the basis of the Judi- 
cial Officer’s determination. The stipulation indicates that peti- 
tioners Louis Zwick and Joseph Zwick were engaged in business 
as partners under the name Louis Zwick & Son. The partnership 


conducted business in New York City and had been licensed under 
the Perishable Agricultural Commodities Act as a commission 
merchant and dealer since August 1947, said license having 
been renewed annually. Between May 1963 and August 1964 
Louis Zwick & Son received 132 lots of fruits and vegetables from 
seven shippers, sold them, and failed to pay for them. Between 
June and August 1964 the partnership received 20 lots of fruits 
and vegetables from five shippers on a joint account basis, sold 


them and failed to pay for them. Between January 1961 and Sep- 


tember 1964 the partnership purchased and received 140 lots of 
perishable agricultural commodities from 22 shippers but failed 
to pay for them although some installment payments were paid 


upon purchases made prior to 1964. During 1963 and 1964 the 


partnership engaged various brokers to negotiate purchases on its 


behalf. Three brokers negotiated such purchases, earned their 
fees, and were not paid by the partnership. In summary, Louis 
Zwick & Son failed to pay sums due upon 295 transactions covered 


by the Commodities Act and owed a total of $254,394.55. 


On September 25, 1964 the partnership filed a petition in bank- 
ruptcy under Chapter XI and submitted a plan of arrangement 
by which it offered to pay creditors 30% on their claims. -The 
schedules filed in these proceedings listed all the creditors in the 


295 transactions described above. The plan of arrangement was 


approved and confirmed by the Referee by an order dated Febru- 
ary 25, 1965. The bankruptcy proceedings included a report that 
an adverse survey of the partnership books by certified public 


accountants showed no evidence of irregularity or wrongdoing 
on the part of the partnership. The license of the partnership 


under the Commodities Act terminated automatically upon the 
approval of the plan. 


2. Cont. 


The Secretary may approve employment without a surety bond after the expiration of two 


years from the effective date of the applicable disciplinary order. The Secretary, based on 
changes in the nature and volume of business conducted by the licensee, may require an in- 
crease or authorize a reduction in the amount of the bond. A licensee who is notified by the 
Secretary to provide a bond in an increased amount shall do so within a reasonable time to be 
specified by the Secretary, and if the licensee fails to do so the approval of employment shall 
automatically terminate. The Secretary may, after thirty days notice and an opportunity for 


a hearing, suspend or revoke the license of any licensee who, after the date given in such 
notice, continues to employ any person in violation of this section. 
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Petitioners object to the Judicial Officer’s findings and order 
on a number of grounds which we will consider in turn. We find 
no merit to any of their contentions and we therefore deny their 
petition to review the Judicial Officer’s order. 


Petitioners first contend that their failure to make full payment 
to their creditors in the 295 transactions described above does not 
constitute repeated or flagrant violations within the meaning of 
the statute. Their argument seems to be that inasmuch as the 
violations were mainly in one short period during the spring and 
summer of 1964, when petitioners were in the process of becoming 
insolvent, all the violations should be considered together as one 
bundle of violations in point of time and not as “‘repeated”’ viola- 
tions in a continuing series of violations. This is a strained inter- 


pretation of a common word which we must interpret in its con- 


ventional sense. United States v. Gilbert Associates, Inc., 345 
U.S. 361, 364 (1953) ; Folker v. Johnson, 230 F. 2d 906, 907 (2 
Cir. 1956). The 295 violations did not occur simultaneously and 


therefore they must be regarded as “repeated” violations within 
the meaning of the Commodities Act. 


Petitioners likewise attack the Judicial Officer’s conclusion that 
their violations were “flagrant” although the report filed in the 


bankruptcy proceeding showed that there was no evidence of 


wrongdoing on their part. As the statute only requires a finding 
that the violations are repeated or flagrant * and we have already 
found them to be “‘repeated”’ it is not necessary also to find them 


to be “flagrant” in order to support the Judicial Officer’s conclu- 


sion. But we think that these 295 violations were in fact “flag- 


rant” violations within the meaning of the statute. Petitioners’ 
reference to the report filed in the bankruptcy proceeding which 
showed that there was no evidence of wrongdoing on their part 


is an irrelevant reference for it is clear that the failures of the 


petitioners to pay the accounts that caused the institution of the 


bankruptcy proceedings made petitioners guilty of flagrant viola- 
tions of the Perishable Agricultural Commodities Act before the 
bankruptcy proceedings were ever instituted. As there was a 


series of 295 transactions which occurred over a period of several 


months and which involved a deficit in excess of a quarter of a 


million dollars, it is inconceivable that petitioners were unaware 
of their financial condition and unaware that every additional 
transaction they entered into was likely to result in another viola- 


tion of the Commodities Act. It would be hard to imagine clearer 


% 7 U. S.C. §§ 499d(b) (B), 499h(b)2. 
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examples of “flagrant” violations of the statute than were exempli- 
fied by petitioners’ conduct. 


The next contention of the petitioners is that the institution 
of the within proceedings before the Judicial Officer pursuant to 
the Perishable Agricultural Commodities Act after the order of 
confirmation of petitioners’ plan of arrangement under the Bank- 
ruptey Act contravened Section 17 of the Bankruptcy Act and the 
goals the Bankruptcy Act was intended to foster. 

Section 17 of the Bankruptcy Act, 11 U.S.C. § 35 provides: 
“A discharge in bankruptcy shall release a bankrupt from all of 
his provable debts.” To be sure, a discharge is intended to ac- 
complish just exactly that, offering the bankrupt a fresh start in 
life. However, the discharge provided by Section 17 does not ex- 
tinguish debts; it only bars, if pleaded, legal proceedings to en- 
force payment of the discharged debts. Helms v. Holmes, 129 
F. 2d 263, 266 (4 Cir. 1942); 1 Collier, Bankruptcy @ 17.27 at 
1693 (14th ed. 1966). Only “provable debts” are discharged by 
the operation of Section 17; all other obligations of the bankrupt 
remain in full force. Crawford v. Burke, 195 U.S. 176, 186 (1904) ; 
1 Collier, Bankruptcy, @ 17.03 at 1580 (14th ed. 1966). 


“Provable debt” is defined in § 63 of the Bankruptcy Act and 
“debt” is defined somewhat circuitously in § 1(14) of the Bank- 
ruptcy Act which states “ ‘Debt’ shall include any debt, demand, 
or claim provable in bankruptcy.” While “debt” in the bank- 
ruptcy law is not restricted to its strict leral meaning, Jn reFife, 
109 Fed. 880 (W. D. Pa. 1901) it does require that something be 
“owed” to the creditor. Jn re A & G Knitting Mills, 144 F. 2d 125 
(3 Cir. 1944) ; In re Greenbaum Bros. & Co., 62 F. Supp. 769 (E. 
D. Pa. 1945); 3 Collier, Bankruptcy @ 63.02 at 1762 (14th ed. 
1966) ; cf. Ivanhoe Building & Loan Assn. v. Orr, 295 U. S. 243 
(1935). The distinction here is an obvious one; here the petition- 
ers “owe” nothing to the Government. The statutory provision 
with which we are concerned can best be described as a sanction 
imposable upon the petitioners by the Government because of their 
conduct by which their debts to others came into being. Inasmuch 
as governmental sanctions are not regarded as debts even when 
they require monetary payments, Parker v. United States, 153 
F. 2d 66, 71 (1 Cir. 1946) ; In re Moore, 111 Fed. 145 (W. D. Ky. 
1901), it is obvious that petitioners here do not owe a debt to the 
Government. Nothing could be more ridiculous than to hold that 
an imposable sanction upon a bankrupt’s actions unrelated to a 
debt owed to the Government would be a “provable debt” the bank- 
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rupt could render unenforceable by obtaining a discharge in bank- 


ruptcy. Thus there is no direct conflict between the Commodities 
Act and the provisions of the Bankruptcy Act in this particular. 


Petitioners further claim that even if these provisions of the 
Commodities Act do not conflict with any express provisions of the 
Bankruptcy Act they conflict with its goals. They also claim that 
the institution of this proceeding below and the order entered 
therein were arbitary and capricious and were improper exercises 
of the Secretary’s discretion in view of the petitioners’ discharges 
in bankruptcy and the report filed in the bankruptcy proceeding 
that there was no evidence of wrongdoing by the petitioners. We 
consider all these contentions together. We find nothing improper 
in the Department’s action in instituting the proceeding, or in the 
Judicial Officer’s order imposing the statutorily authorized sanc- 
tions, for we do not discover any unconscionable clash between 
the goals of the Commodities Act and the goals of the Bankruptcy 
Act. 


The Bankruptcy Act is intended to relieve an honest debtor of 
liability for his past obligations and to allow him to start afresh. 
Williams v. United States Fid. & Guar. Co., 236 U. S. 549, 554-55 
(1915). The Perishable Agricultural Commodities Act is designed 
to protect the producers of perishable agricultural products who 
in many instances must send their products to a buyer or commis- 
sion merchant who is thousands of miles away. It was enacted to 
provide a measure of control over a branch of industry which is 
almost exclusively in interstate commerce, is highly competitive, 
and presents many opportunities for sharp practice and irrespon- 
sible business conduct. H. Rept. No. 1196, 84th Cong. 1st Sess. 2 
(1955). 


The measures which petitioners object to in the Commodities 
Act would seem, to some extent, to conflict with the policy of the 
Bankruptcy Act. They prevent petitioners from shortly making 
a fresh debt-free start in the industry in which they had been 
earning their livelihood, although they are entirely free, as far as 
the challenged statute is concerned, to enter any other occupation 
or business which appeals to them. Nevertheless, in the light of 
the purposes of the Commodities Act and the clearly recognized 
need to have financially responsible persons as licensees or em- 
ployees of licensees under that Act, the extent of encroachment of 
the Commodities Act upon the goals of the Bankruptcy Act cannot 
be regarded as unconscionable or excessive. We find no cases in- 
volving alleged conflicts between the Bankruptcy Act and other 
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federal legislation, but there are a number of reported cases that 
hold that reasonable measures provided for in state statutes which 
impose penalties on bankrupts are not invalid under the Suprem- 
acy Clause, United States Constitution, Art. VI, cl. 2, despite some 
degree of conflict with the Bankruptcy Act. Even when a judg- 
ment debt has become unenforceable by the discharge in bank- 
ruptcy of the judgment debtor the United States Supreme Court 
has upheld state statutes which deprived discharged bankrupts 
of automobile driving privileges unless the bankrupts satisfied 
judgments that arose from highway accidents they caused. 
Kesler v. Dep’t of Pub. Safety, 369 U. S. 153 (1962); Reitz v. 
Mealey, 314 U. S. 33 (1941). Similarly, the California courts have 
upheld a California statute which makes the bankruptcy of a 
building contractor a ground for disciplinary action against him 
to the extent of suspending or revoking his contractor’s license. 
Tracy v. Contractors’ State License Board, 407 P. 2d 865, 47 Cal. 
Rptr. 561 (Sup. Ct. 1965) (en banc); Hopkins v. Contractors’ 
State License Board, 49 Cal. Rptr. 917 (Dist. Ct. App. 1966) ; 
Hope v. Contractors’ State License Board, 39 Cal. Rptr. 514 (Dist. 
Ct. App. 1964). It would seem that the principle of these cases in- 
volving the application of the Supremacy Clause to a supposed 
conflict between state and federal statutes would apply a fortiori 
to a supposed conflict between two federal statutes of equal dig- 
nity. We cannot lightly infer that Congress intended to exempt 
bankrupts from being subject to these provisions of the Commodi- 
ties Act when such an exemption would be extremely damaging 
to the goal of the Commodities Act that only financially responsi- 
ble persons should be engaged in the businesses subject to the Act. 
Our judgment is supported by the fact that other provisions of the 
Perishable Agricultural Commodities Act contain specific refer- 
ences to bankruptcy, see 7 U.S.C. §§ 499d(a), 499b(D), 499d(e). 
It is unlikely that Congress would include references to bank- 
ruptcy in some portions of the Commodities Act and omit them 
from the portions relevant to this case if Congress had intended 
that the provisions challenged here would be affected by the bank- 
ruptcy of persons subject to them. See T. J. M. E., Inc. v. United 
States, 359 U. S. 464 (1959); Lang v. Comm’r, 289 U. S. 109 
(1933). 


Finally, petitioners challenge the constitutionality of Section 
499h of the Perishable Agricultural Commodities Act on several 
grounds. They claim it violates Article I, Section Nine of the 
United States Constitution, and the Fifth and Eighth Amend- 
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ments. We do not understand them to challenge § 499h(a) * 
which provides only for suspension and revocation of licenses and 
is clearly within the power of the federal Government in the exer- 
cise of its power over interstate commerce. Nelson v. Secretary 
of Agriculture, 133 F. 2d 453 (7 Cir. 1943) ; see Eastern Produce 
Co. v. Benson, 278 F. 2d 606 (3 Cir. 1960). The challenge is di- 
rected toward the harsher restriction of § 499h(b) which prohib- 
its any licensee under the Act from employing any person who 
had been responsibly connected with any person who was found 
to have committed flagrant or repeated violations of Section 499b. 
As we have explained earlier this provision bars petitioners from 
employment in any capacity in the perishable commodities indus- 
try for a period of at least one year. 


Petitioners claim this provision violates their Fifth Amendment 
right to earn a livelihood in the common occupations of the com- 
munity, Truax v. Raich, 239 U.S. 33 (1915), but the Constitution 
does not guarantee an unrestricted privilege to engage in business 
or a privilege to conduct a business as one pleases. Nebbia v. New 
York, 291 U. S. 502, 527-28 (1934). Undoubtedly the perishable 
commodities industry is an industry subject to reasonable con- 
gressional regulation. See Fastern Produce Co. v. Benson, 278 F. 
2d 606 (3 Cir. 1960). Conceding Congress’s undoubted right to 
regulate the industry petitioners question whether the right to 
regulate gives Congress the right to provide that the Secretary 
of Agriculture may exclude persons in petitioners’ position from 
all employment in the industry. 


Legislative history indicates that Section 499h(b) was enacted 
in order to prevent circumvention of the purposes behind the Act 
by persons currently under suspension or by persons whose li- 
censes had been revoked and who, by the subterfuge of acting as 
an “employee” of a nominal licensee nevertheless continued in the 
business. It was felt that the only way to prevent this flouting of 
the purposes of the Act was to forbid persons under suspension, 
persons whose licenses were revoked, and persons who had been 


4.7U. 8. C. $499h (a) reads as follows: 
§499h. Grounds for suspension or revocation of license. 
(a) Authority of Secretary. 

Whenever (a) the Secretary determines, as provided in section 499f of this title, 
that any commission merchant, dealer, or broker has violated any of the provisions of section 
499b of this title, or 

(b) any commission merchant, dealer, or broker has been found guilty in a Federal 
court of having violated section 499n(b) of this title, the Secretary may publish the facts and 
circumstances of such violation and/or, by order, suspend the license of such offender for a 
Period not to exceed ninety days, except that, if the violation is flagrant or repeated, the 
Secretary may, by order, revoke the license of the offender. 
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or were currently responsibly connected with them from all em- 
ployment in the industry.> While admittedly the result Congress 
desired could be harsh in some cases, we cannot say that Section 
499h(b) is not reasonably designed to achieve the desired Con- 
gressional purpose. See Nebbia v. New York, 291 U.S. 502, 525 
(1934). 


An analogous situation to this was presented to the New York 
Court of Appeals in Bradley v. Waterfront Comm’n of N. Y. Har- 
bor, 12 N. Y. 2d 276, 239 N. Y. S. 2d 97 (1963). Section 8 of the 
New York Waterfront Commission Act which forbids unions from 
collecting dues from waterfront employees if any of the union’s 
officers had been convicted of a felony was upheld by the United 
States Supreme Court in De Veau v. Braisted, 363 U. S. 144 
(1960). Discovering that the former officers continued to domi- 
nate the unions as “employees,” the New York Legislature amend- 
ed Section 8 so as to extend the section’s application to employees 
of the union as well as to the union officers. The court in Bradley 
had no difficulty in holding that this amendment to the statute did 
not violate due process because the amendment was no more than 
was necessary in order to carry out the original objectives of the 
statute. 


Our conclusion that § 499h(b) does not violate the Fifth Amend- 
ment is bolstered by Birkenfield v. United States, 369 F. 2d 491 
(3 Cir. 1966). In that case Birkenfield was subjected to the sanc- 
tions of Section 499h(b) when Fort Pitt Tomato & Produce Co. 
(Fort Pitt) of which Birkenfield had been treasurer, director, and 
an owner of more than 10% of the outstanding stock, was found 
to have failed to pay a reparation award under Section 499¢. 
Though he had been an officer and a director of Fort Pitt and had 
owned more than one tenth of its stock, Birkenfield claimed that he 


5. H. R. Rep. No. 1546, 87th Cong. 2d Sess. (1962) states: 
. . « Any licensee hiring a person without the approval of the Secretary in violation of 
this provision, after notice and opportunity for hearing, may have his license suspended or 
revoked. At present the act applies only to the employment of a person in a responsible 
position. This has caused serious difficulties due to the problem of delineating what consti- 
tutes a responsible position under all circumstances and the difficulty of ascertaining the true 
nature of the employee’s relationship with the licensee. Under the present provisions of the 
act the restrictions against employment are directed specifically to persons whose licenses had 
been revoked or suspended and persons responsibly connected therewith. The bill extends 
such restrictions to persons whose licenses could have been revoked or suspended if they had 
had active licenses. As amended, section 8(b) [499h(b)]} would prohibit employment of per- 
sons covered by it unless such employment is approved by the Secretary; whereas at present 
it prohibits such employment only after notice by the Secretary. 
See Hearings on H. R. 5023 before the Subcommittee on Domestic Marketing of the House 
Committee on Agriculture, 87th Cong., Ist Sess. (1961); Hearings on S. 1087 Before a Sub- 
committee of the Senate Committee on Agriculture and Forestry, 87th Cong., Ist Sess. (1961). 
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had been only a nominal officer or stockholder, actual authority 
being vested in others, and therefore he was not “responsibly con- 
nected” with Fort Pitt. He maintained he was deprived of due 
process because he was not granted a hearing on the issue. The 
court held that Birkenfield was not entitled to a hearing as he was 
obviously within the statutory definition of one “responsibly con- 
nected,” and also held that this “per se” standard was not uncon- 
stitutional in view of the purpose of the statute to prevent persons 
from circumventing the Act by designating themselves as employ- 
ees while they actually held more responsible positions. 


Petitioners’ next constitutional objection is that Section 499h (b) 
constitutes a cruel and unusual punishment in violation of the 
Eighth Amendment. We find no merit in this. While this consti- 
tutional protection may have been extended beyond technically 
criminal sanctions to those criminal in nature, Trop v. Dulles, 356 
U. S. 88 (1958), it is not applicable to purely civil penalties. 
United States v. Strangland, 242 F. 2d 843, 848 (7 Cir. 1957). 
In any event, as the sanction serves a valid public purpose, one 
who is denied the right to employment in one limited industry for 
a period of one or two years cannot be considered to have been 
cruelly or unusually punished. See Pierce v. Securities & Exchange 
Commission, 239 F. 2d 160 (9 Cir. 1956). 


Petitioners’ last claim is that Section 499h(b) is a bill of attain- 
der in violation of Article I, Section Nine of the United States 
Constitution. They cite United States v. Brown, 381 U. S. 437 
(1965) in support of this. We find the Brown case clearly distin- 
guishable. It involved a statute making it a crime for a member 
of the Communist Party to serve as an officer of a labor union. The 
Court held that the statute was invalid as a bill of attainder be- 
cause it specifically named Communist Party members as those 
subject to the provisions and did not set forth a generally applica- 
ble rule applying to anyone who commits certain acts er possesses 
certain characteristics. United States v. Brown, supra at 450. The 
statute here challenged, Section 499h(b) of the Commodities Act, 
is squarely within the category of disabilities permissible under 
Brown. It does not name or describe petitioners or any group to 
which they belong; it prohibits a course of conduct; it prohibits 
a violation of a statute by one licensed under the statute with 
whom petitioners may be responsibly connected. Petitioners’ ac- 
tions brought them within the operation of the statute, and sanc- 
tions imposed upon them for those actions are proper exercises 
of governmental regulatory power. Petitioners were not auto- 
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matically condemned by the statute; they incurred the penalties 
of the statute only after an administrative determination which 
was subject to judicial review by this court. Section 499h(b) is 
not invalid as a bill of attainder. 


Petition denied. Order below affirmed. 
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